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COMMITTEE ACTION

	
Proposed Substitute Ordinance 2023-0262.2 amending K.C.C. Chapter 2.21 relating to risk management policies including the processing and disposition of claims and lawsuits against the county, passed out of committee on October 10, 2023, with a “Do Pass” recommendation. The Ordinance was amended in committee with Striking Amendment S1 to make the following technical changes:  (1) consolidate the duties of the office of risk management services into a single section to provide more clarity; (2) incorporate changes from Ordinance 19612  which was enacted after transmittal of the proposed ordinance; and (3) make corrections to comport with the county’s legislation drafting guidelines; and Title amendment T1 to better reflect the scope of changes to the proposed ordinance.




SUBJECT

An ordinance amending K.C.C. Chapter 2.21 relating to risk management policies including the processing and disposition of claims and lawsuits against the county.

SUMMARY

The Office of Risk Management Services (ORMS), within the Department of Executive Services, manages the county’s self-insurance program and all supplemental insurance coverages, investigates and resolves claims filed against the county, advises county agencies on liability related to contracts, and recovers compensation for damages caused by others to county assets.  

K.C.C. Chapter 2.21 establishes the duties of ORMS, establishes risk management policies for the county, and defines procedures for the executive and the prosecuting attorney in processing and disposition of claims and lawsuits against the county.

The proposed ordinance would amend K.C.C. Chapter 2.21 to make the following key changes to be consistent with current county practice, comport with state law, and make technical corrections:
· Removes the “safety manager” from the Risk Management Committee;
· No longer requires the Risk Management Committee to approve the selection of insurance carriers and purchase of insurance policies;
· Clarifies that PAO must consult with ORMS, and the departments and agencies involved, on all claims and lawsuits over $50,000; and
· Clarifies that the county provides legal representation and indemnification for both present and past county employees, agents, or officers.

Striking amendment S1 would make technical changes and title amendment T1 would better reflect the scope of changes to the proposed ordinance.

BACKGROUND 

Office of Risk Management Services (ORMS).  The Office of Risk Management Services (ORMS), within the Department of Executive Services, manages the county’s self-insurance program and all supplemental insurance coverages, investigates and resolves claims filed against the county, advises county agencies on liability related to contracts, and recovers compensation for damages caused by others to county assets. Through the enterprise risk management program/loss control program, ORMS collaborates with county departments and agencies to identify areas of potential loss and recommend strategies to reduce exposure to liability. ORMS is an internal service agency and is supported by an internal service rate that is charged to all county departments to cover insurance premiums and claim costs.

King County Code (K.C.C.) Chapter 2.21.  K.C.C. Chapter 2.21 establishes the duties of ORMS, establishes county risk management policies, and defines procedures for the executive and the prosecuting attorney to process and dispose of claims and lawsuits against the county. The following summarizes key sections of the chapter:
· (K.C.C. 2.21.030) Establishes the duties of ORMS, which includes the administration of the county's insurance and risk management program;
· (K.C.C. 2.21.040) Establishes the Risk Management Committee to make recommendations to the council and executive on risk management policies and advise the ORMS Director. The committee is composed of the:  (1) ORMS Director, (2) Chief Deputy Prosecuting Attorney for the Prosecuting Attorney Office’s Civil Division, (3) Director of the Office of Performance, Strategy and Budget, and (4) Safety Manager (Director of the Department of Human Resources – Central Employee Services Division)[footnoteRef:1]; [1:  The safety manager coordinates county employee safety programs.] 

· (K.C.C 2.21.050) Designates the prosecuting attorney to be the legal advisor of the county on all claims and lawsuits as per RCW 36.27.020 and allows the county to provide legal representation and indemnification for county employees and officers;
· (K.C.C 2.21.060) Outlines the duties of county departments and agencies related to investigation and defense of claims and lawsuits;
· (K.C.C 2.21.070) Outlines the procedures for handling claims including requiring all claims worth more than $100,000 to be approved by the executive;
· (K.C.C 2.21.080) Outlines the procedures for handling lawsuits including requiring all lawsuits worth more than $100,000 to be approved by the executive;
· (K.C.C 2.21.090) Protects county employees and officers and their marital communities from personal liability for acts committed in good faith and within the scope of their official county duties; and
· (K.C.C 2.21.100) Establishes that the ORMS Director and the Prosecuting Attorney Office’s Civil Division be responsible for bringing all actions, including claims and lawsuits, for recovery of losses to the county.

Increase to County Risk Management Costs.  At the March 23, 2022 Budget and Fiscal Management Committee meeting, the committee received a briefing on the rise of county risk management costs from ORMS.[footnoteRef:2] The briefing discussed rise in claims across the nation and in the county due to social inflation[footnoteRef:3] and nuclear verdicts.[footnoteRef:4] In 2022, a single severe incident relating to a pedestrian struck by a Metro Transit bus turning right resulted in a $12 million settlement.[footnoteRef:5],[footnoteRef:6] [2:  Briefing 2022-B0043. Risk Management Fund Update.]  [3:  According to Risk Management Fund Update Briefing, ‘Social Inflation’ is driven by divisions in society, a distrust of corporations and governments. This has resulted in more liberal treatment of claims by courts, judges, and juries. Jurors have become less sensitive to high dollar figures and feel empowered to act on their frustrations.]  [4:  According to Risk Management Fund Update Briefing, ‘Nuclear verdicts’ defined as an exceptionally high jury award that surpasses what should be a reasonable amount. For example, a King County jury awarded $150 million to 5 victims of a construction crane collapse in the City of Seattle.]  [5:  According to the 2022 Risk Management Annual Report (2023-RPT0026).]  [6:  ORMS received $4.6 million from reinsurers related to this matter, as the settlement and defense costs were above the County’s self-insured retention.] 


Claims payments in 2022 were $39.6 million compared to $33.2 million in 2021, a 20% increase. This increase continues a trend demonstrated in previous years and reflects the changing legal environment that is causing significant claims inflation; therefore, an emphasis on claims reserving is in place to reflect thecurrent environment. Moreover, in 2021, the county resolved 33 claims with payments at or above $100,000 compared to the past 5 years, where the county averaged 19 claims per year over $100,000.

The county holds its own self-insurance program covering various liabilities, professional malpractice, police professionals, and public officials’ errors and omissions. However, the county also purchases reinsurance and excess liability insurance[footnoteRef:7] and maintains various other insurance policies to cover cyber liability, property insurance, excess workers’ compensation insurance, fiduciary liability insurance, and marine insurance. The March 2022 briefing also discussed the increasing challenge to the global insurance market due to large liability claims, catastrophic property losses, and increased frequency of cyber ransomware attacks. As a result, the county’s insurance costs have been impacted by higher deductibles, decreased limits, and higher premiums due to exposures and loss experience in areas of national concern such as law enforcement and transportation. [7:  $7.5 million retention (deductible) for Metro Transit and a $6.5 million retention for all other operations.] 


Based on actuarial amounts, executive staff stated that it would take over two biennia to mitigate the increased risk management costs and maintain the ORMS fund balance at a minimum of 75% of the actuarially determined reserve amounts as required by county’s financial management reserve policies. In response, the 2022 3rd Omnibus (Ordinance 19479) appropriated an additional $35 million to mitigate some of the fund balance deficit and increasing risk management costs. The appropriation was supported with a 53% increase to the risk management internal service rates to all county departments and agencies.[footnoteRef:8] The 2023-2024 Adopted Biennial Budget (Ordinance 19546)  appropriated an additional $19 million, also supported by an increase to risk management internal service rates, to get the fund balance closer to the required reserve levels. However, the risk management fund financial plan still indicates a $24 million shortfall to maintain the required reserve level of 75%. [8:  The county’s risk management internal service rate for the 2021-2022 biennium is comprised of the following: (a) Claims – 41%, (b) Insurance Premiums – 41%, and (c) ORMS Administration – 18%. Claim rates are calculated based on 5-year claim history (uncapped) plus reserves on open claims (capped at $250,000). Insurance premiums and ORMS administration rates are calculated based on agency’s property values, number of FTEs, number of claims, and claim allocation methods.] 


2022 Risk Management Annual Report.  K.C.C. 2.21.030.D.2. requires the ORMS Director to provide an annual report to the council on the performance of the risk management program. On March 29, 2023, the executive transmitted the 2022 Risk Management Annual Report.[footnoteRef:9] The following provides key highlights from the annual report regarding claims and lawsuits: [9:  2023-RPT0026.] 

· A total of 1,392 liability claims were filed in 2022, compared with 1,208 in 2021, a 15% increase. Of the total, 69% were covered by auto liability insurance, 28% were covered by general liability insurance, and 3% were covered by employment practices liability insurance;
· Claims payments in 2022 were $39.6 million compared to $33.2 million in 2021, a 20% increase. The increase continues a trend demonstrated in previous years and reflects the changing legal environment that is causing significant claims inflation;
· ORMS offers its claim for damages forms in multiple languages.[footnoteRef:10] In 2022, 26 claimants indicated a preferred language other than English, however, only 5 of those claimants submitted a form in their preferred language; and [10:  ORMS offers its claim for damages forms in English, Spanish, Amharic, Arabic, Chinese, French, Korean, Punjabi, Russian, Serbian, Somali, Tagalog, Ukrainian, and Vietnamese.] 

· The cost of risk is a measure of the overall costs associated with managing risk as a percentage of the county’s operating budget.[footnoteRef:11] In 2022, the cost of risk was 1.67% of the county’s operating budget, below the 2% target set by the county. [11:  The costs associated with managing risk include claim and litigation expenses, insurance premiums, administrative expenses, and workers’ compensation program costs.] 


Quarterly Claims Report.  K.C.C. 2.21.030.D.1. requires the ORMS Director to provide a quarterly report on closed claims with indemnity payments of $100,000 or more. Based on the first[footnoteRef:12] and second[footnoteRef:13] quarter claims reports for 2023, there has been 7 closed claims with a total payment of $2.7 million. [12:  2023-RPT0039.]  [13:  2023-RPT0075.] 


ANALYSIS

Proposed Ordinance Summary and Analysis.  According to executive staff, the proposed ordinance would amend K.C.C. Chapter 2.21 (related to claims and lawsuits) to:  (1) make county code consistent with current practice; (2) make county code comport with state law; and (3) make technical corrections. The following table analyzes the key changes included in the proposed ordinance.

	No.
	
	K.C.C. Section
	
	Proposed Change
	
	Rationale / Analysis

	1
	
	2.21.020
	
	Amends the definition of “claims” and “lawsuits” to include both past and present county employees, agents, or officers.
	
	Currently, a claim or lawsuit against the county can name defendants that are both past and present employees, agents, or officers. The proposed change would reflect current practice. Moreover, the county’s self-insurance program provides coverage for both past and present employees, agents, or officers.


	2
	
	2.21.030

	
	Requires the ORMS Director to maintain histories of all claims against the county and all incidents reported to ORMS for 10 years rather than 5 years.

	
	Executive staff state insurance companies require ten years of claim history when evaluating the county.


	3
	
	2.21.030 &
2.21.040
	
	No longer requires the Risk Management Committee to approve the selection of insurance carriers and purchase of insurance policies.
	
	Executive staff state that selection and the procurement of insurance and related services are time sensitive. Given that the Risk Management Committee meetings must be scheduled in advance due to Open Public Meetings Act (OPMA) requirements, executive staff state that it is difficult to procure the most favorable insurance products for the county with a dependency on committee approval.


	4
	
	2.21.040
	
	Removes the “safety manager” from the Risk Management Committee.
	
	Executive staff state that the safety manager has never been involved in the committee and the proposal to remove the safety manager is consistent with current practice. Council staff could not find legislative history on the rationale for including the safety manager in the Risk Management Committee.

	5
	
	2.21.050
	
	Clarifies that the county provides legal representation and indemnification for both past and present county employees, agents, or officers.
	
	Currently, a claim or lawsuit against the county can name defendants that are both past and present employees, agents, or officers. The proposed change would reflect current practice. Moreover, the county’s self-insurance program provides coverage for both past and present employees, agents, or officers.


	6
	
	2.21.050
	
	Clarifies that the prosecuting attorney’s office must consult with ORMS and the departments and agencies involved, on all claims and lawsuits over $50,000.
	
	Executive staff state that the proposed change would reflect current practice. Executive staff also note that the prosecuting attorney’s office currently works closely with ORMS and the departments and agencies involved regardless of the claim amount.


	7
	
	2.21.050
	
	Clarifies that costs and expenses incurred in the provision of legal representation and indemnification are paid by the county department or agency involved unless the ORMS Director approves payment for such costs and expenses out of the risk management fund.

	
	Executive staff state that the proposed change would reflect current practice. However, executive staff note that in the past 2 years, no costs and expenses incurred in the provision of legal representation and indemnification were paid by the risk management fund.

	8
	
	2.21.070
	
	Requires that 60 calendar days must have passed after filing a claim in order for a claimant to take action against the county for damages arising out of tortious conduct.
	
	The proposed change would comport with RCW 4.96.020(4), which states the following: “no action shall be commenced against any local governmental entity, or against any local governmental entity's officers, employees, or volunteers, acting in such capacity, for damages arising out of tortious conduct until sixty calendar days have elapsed after the claim has first been presented to the agent of the governing body thereof.”


	9
	
	2.21.100
	
	Clarifies that the prosecuting attorney would be allowed to contract with outside counsel for activities related to recovery of losses to the county arising out of the acts of others.  
 
	
	Executive staff state that the proposed change would reflect current practice.



Fiscal Analysis.  There would be no fiscal impact to the county as a result of the proposed ordinance.

Legal Review.  Council’s legal counsel has reviewed the proposed ordinance.


AMENDMENT

Striking amendment S1 would make the following technical changes:  (1) consolidate the duties of the office of risk management services into a single section to provide more clarity; (2) incorporate changes from Ordinance 19612[footnoteRef:14] which was enacted after transmittal of the proposed ordinance; and (3) make corrections to comport with the county’s legislation drafting guidelines. [14:  Ordinance 19612 amended K.C.C. 2.21.080 to designate the Director of the Records and Licensing Services Division as the agent to be served lawsuits against the county and remove the Clerk of the Council from that role and establish that lawsuits may be served via email at kcservicesofsummons@kingcounty.gov.] 


Title amendment T1 would modify the title to better reflect the scope of changes to the proposed ordinance.
image1.png
kil

King County




