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SUBJECT

Proposed Ordinance 2018-0246 would authorize the establishment of new fee structures for the King County Industrial Waste Program. 

SUMMARY:

Proposed ordinance 2018-0246 would update the fees associated with the King County Industrial Waste Program and the process by which those fees are administered through the development of new fee structures established under public rule. According to the Executive, the new structures are intended to set fees and charges at levels reflective of the actual costs of administering the program and the treatment of industrial waste discharged into the County’s sanitary sewer system. 

Specifically, the proposed ordinance would: 
· Update the process for applying and administering various program fees including, Issuance Fees, Compliance Monitoring and Administration Fees and Surcharge Fees. 
· Replace fees based on water volume and limited to only two types of pollutants with a set of broader categories and tiers based on the different types of industrial users and developed by public rule. 
· Create a revenue-neutral fee structure which reflects actual program costs.       

BACKGROUND: 

King County’s Industrial Waste Program (KCIW) administers rules and regulations affecting businesses, governmental entities and other facilities that discharge commercial and industrial wastewater into the County’s sewage system. Regulations are designed to prevent the discharge of substances resulting from industrial processes which can degrade the wastewater treatment process, harm workers or facilities, or impact water quality. 

KCIW regulates more than 600 commercial and industrial customers of King County’s regional wastewater system; issuing wastewater discharge approvals, conducting inspections, monitoring discharges and taking enforcement actions against facilities that violate requirements. KCIW also works cooperatively with its customers to meet regulations by providing technical assistance and through education on pollution prevention, waste reduction and water reuse methods. Over the years, the KCIW has significantly reduced the amount of pollutants entering regional waterways, treatment plants and the biosolids produced by those plants. 

KCIW is funded by fees paid by regulated industries. The industrial waste fee provisions currently in Code were adopted in 1993 and last updated in 2010. According to Executive staff, the types of industrial customers in the region have changed over the years and an update to these fee provisions is necessary to better accommodate today’s industries and allow for improved program efficiency. 

ANALYSIS:

Proposed Ordinance 2018-0246 would modify King County Code 28.84.060 Industrial Waste Rules and Regulations by authorizing the Wastewater Treatment Division (WTD) of the Department of Natural Resources and Parks (DNRP) to develop a public rule for administering new, revenue neutral, fee structures. The proposed changes would update the process for applying and administering three types of fees: Issuance Fees, Compliance Monitoring and Administration Fees and Surcharge Fees. 

Issuance Fees

KCIW issues several types of discharge authorizations, known as “control documents.” The various kinds of control documents include Discharge Permits, Discharge Authorizations, Letters of Authorization, and Verbal Approvals. Currently, the type of control document industrial users are required to obtain is determined by the nature of the business/industry, volume and characteristics of the wastewater and potential risks to the wastewater treatment system. 

Proposed Ordinance 2018-0246 would alter the current process by establishing, in rule, a tiered category system that would sort regulated facilities into four categories: Categorical, Construction, Non-Categorical and Surcharge. A facility’s category, control document tier and subsequent issuance fee is to be determined by the Wastewater Treatment Division manager (division manager) based on specific criteria including, the type of industrial/commercial facility, the size and complexity of the facility, the wastewater characteristics/pretreatment requirements, the type of collection system and the wastewater treatment plant receiving the discharge. According to Executive staff, this system is designed to ensure that permit costs correspond to the type of permit issued. 

The proposed ordinance would also authorize different fee rates for new permit applications, renewals and revisions. Under the proposed draft rule, fees for a renewal will be set at seventy-five percent of the issuance fee of a new control document. Revision of a control document will be set at fifty percent of the issuance fee, except in cases where King County initiates the revision or the revisions are minor in nature; such revisions will be completed free of charge.    

Issuance fees for new documents, renewals and revisions will be periodically reviewed and may be modified by the division manager, but will be established as part of the county’s biennial budget.

Compliance Monitoring and Administration Fees

In addition to the issuance fee, KCIW assesses a fee for routine monitoring of facilities that are permitted to discharge two types of pollutants: heavy metals and fats, oils and grease (FOG). The fee amount, which is added to the base sewer rate charged by the local sewer agency as part of the monthly sewer bill, is based on the type of pollutant present and the volume of wastewater discharged into the system. The fee is intended to cover the cost of required inspections, sampling and analysis, and overall management of the permit. 

The proposed ordinance would eliminate the current process for assessing compliance monitoring and administration fees and replace it with a tiered category system, similar to that of the issuance fee structure. Instead of a fee based on waster volume discharged, the proposed fee would be applied to facilities according to the category they fall under (Categorical, Construction, Non-Categorical and Surcharge) and the type of control document issued to the facility. For example, as proposed in the draft rule, all facilities in the Construction category would pay a compliance monitoring and administration fee except those issued either a General Letter of Authorization or a Discharge Authorization. 

Facilities in each category would be assigned to a fee tier by the division manager based on the actual cost of serving the facility. The criteria proposed to determine these costs includes the type, size and complexity of the facility, the facility’s risk to the system, sampling costs, laboratory analytical costs, inspection costs and history of violations. As proposed, all facilities in the same tier will pay the same fee amount for a period of up to five years. A facility may challenge its tier assignment through a new process described in the proposed draft rule and which is not subject to the appeals procedure in K.C.C. 28.84.100. 

Executive staff report that the proposed changes will provide stable, predictable fees based on the cost of providing service, broaden the range of businesses to which the fee applies to more accurately reflect the program’s various industrial customers and allow for more efficient administration of compliance monitoring services.  

Surcharge Fees    

The King County Code currently requires commercial facilities that discharge wastewater with pollutant concentrations exceeding those found in domestic wastes to pay a surcharge for the cost of treating or removing this high-strength waste. The additional surcharge is currently combined with the compliance monitoring and administration fee; effectively charging one fee for two services. The proposed legislation would separate the charges so that businesses subject to the surcharge are able to see the individual costs associated with the treatment of their high-strength waste and compliance monitoring and administration. 

The proposed ordinance would also authorize the division manager to establish, and periodically modify, the minimum pollutant thresholds which will define domestic wastewater strength. Facilities whose discharged wastewater contains pollutant concentrations exceeding these minimum thresholds will constitute “high-strength” wastewater and trigger the surcharge treatment costs. Individual facility surcharge amounts are to be based upon the average waste strength of each pollutant, as determined by the division manager via direct measurement or by classification, and the volume of wastewater discharged by the industrial user. Industrial users are provided the right to challenge the waste strength values developed by the division manager by offering alternative sampling and analytical methods of calculating waste strength subject to approval by the division manager.           

 RESPONSES TO 8/22/2018 BFM COMMITTEE QUESTIONS

1. What is the rationale for using a cost recovery model for permit fees? 

	Response: The Industrial Waste Program fees are part of an overall pre-treatment program as contemplated by federal law, State Law and the Metro enabling statute (RCW 35.58.200). According to WTD, The Public Attorney’s Office (PAO) has advised that, in order for the program fees to be considered a lawful regulatory fee, the fees charged must be directly related to the cost of providing service to those who pay the fees. 

Under the Clean Water Act, the Industrial Waste Program is required by state and federal law to monitor industries that discharge to the sewer. Those requirements largely determine the cost to monitor and administer the permits. The proposed fee tiers are directly related to those requirements. Thus, the proposed ordinance seeks to establish fees that are tied to the cost of providing service to industrial users. 

According to WTD, the following six principles were developed in collaboration with stakeholders and are consistent with the PAO’s direction:

· Fees should reflect the cost of providing the service.
· The structure should be flexible to accommodate different types of industries.
· The fees should be easy to administer to minimize overall costs to the customer.
· The structure should be easy to understand.
· Fees should be consistent for similar types of industrial users.
· The system should consider business needs: that is, be predictable, stable, and phase in increases to allow for budgeting.  

2. Were other fee models considered for the Industrial Waste Program?For example, did WTD consider one geared towards pollution prevention?

	Response: According to WTD, other wastewater utilities typically use a fee recovery model with variations depending on whether the sewer rate subsidizes any of the industrial waste program costs. 

King County’s Industrial Waste Program is a required prevention program that is focused on reducing pollution before it gets to the treatment system. As described earlier, PAO has advised that the industrial waste fee structure have a direct relationship to the impact that industrial users have on the operation and protection of the wastewater system.

In terms of water quality impacts, the Washington Department of Ecology and U.S. Environmental Protection Agency regulate and enforce water quality laws related to surface water discharges and impacts to sediments. The Industrial Waste Program has delegated authority to prevent and reduce pollution entering the wastewater system to ensure compliance with state surface water quality standards.

The proposed monitoring and administration fee structure is based on the cost of service for the burden placed on the County’s Industrial Waste Program to avoid negative impacts to the wastewater system by industrial users (i.e., the cost to monitor the users’ compliance with federal, state and local pretreatment standards).

3. What other fees or regulations are in place to require industries to treat and control pollution?

	Response: In addition to the fees related to monitoring and administering industrial waste permits, industrial users pay a sewer treatment rate based on flow.  Industries that discharge higher strength waste into the sewer which is more expensive to treat pay a surcharge fee in addition the standard rate based on flow to cover the additional treatment plant costs. Pollutants discharged to the sewer are limited to levels that can be safely treated at the plants. 

Industry is also subject to other water pollution control regulations.  The State issues stormwater National Pollutant Discharge Elimination System permits, authorized by the Clean Water Act, to industry land owners.  Local jurisdictions collect a surface water runoff fee that contributes to the prevention of pollution from stormwater.  

State and federal agencies enforce regulations such as Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA or Superfund) and the Model Toxics Control Act (MTCA) related to preventing and cleaning up pollution in soil and sediments in places like the Duwamish River.    

4. What are the anticipated financial impacts of this change in fee structures to large and small businesses and minority owned businesses in particular? 

Response: Attachment 6 provides the compliance monitoring and administration fee charged in 2017 and the draft estimated fee for all industries under the proposed fee system. According to WTD, these estimated fees represent only the compliance monitoring and administration fee required by federal, state and local regulations and not any other charges or fees associated with discharged wastewater such surcharge fees or monthly sewer rate charges. 

As for the impact of the proposal on small and minority owned businesses, WTD does not have a definitive answer as most of the small businesses regulated by the Industrial Waste Program are privately owned.  Information about the race of the owners and total revenue are confidential and not readily available to County staff. The primary information available about the size of the business is the number of employees. According to WTD, there are 18 businesses with fewer than ten employees which are assessed a permit compliance monitoring and administration fee. The average fee increase for these businesses is an estimated $5,500 phased in over a four-year period.  

WTD has also stated that KCIW staff are available to provide technical assistance to help reduce or eliminate discharges and/or pollution levels, thereby reducing the time required to monitor businesses. Industrial customers also have options other than the sewer to dispose of polluted wastewater including having their polluted wastewater hauled away to a centralized waste treatment company or reducing their volume to a point that results in reduced or no monitoring by KCIW staff. 

5. With regards to the public rule making process, what are the steps should this proposed ordinance be approve, and will the Council have a final say on the rule before it comes into effect?

Response: According to WTD, should the proposed ordinance be approved by the Council, the public rule making process would include the following steps:  
· Coordinate with the Department of Executive Services, Archives, Record Management and the Mailing Services Section;
· Advertise Intent for Rule-Making in Seattle Times;
· Post the rule-making process on Industrial Waste’s webpage and notify all affected industrial users electronically of rule-making process, including opportunities to provide input;
· Email a copy of the proposed rule to the Clerk of Council, each County Councilmember, and all other persons requesting advance notice of rule-making; 
· Conduct a 45-day public comment period;
· Hold a public meeting with recorded testimony on the proposed rule; and
· Provide a response to comments and make changes to rule, where appropriate.

As a matter of course, the public rule would not come before the Council again before becoming effective. 

AMENDMENT 

Amendment 1, which was requested by the Wastewater Treatment Division, would make the ordinance effective date contingent upon the implementation of the public rule authorized in the proposed ordinance.

ATTACHMENTS:

1. Proposed Ordinance 2018-0246 
2. Transmittal Letter
3. Fiscal Note
4. Draft Public Rule
5. Amendment 1
6. Draft IW Fee Changes

INVITED:

1. Mark Henley, Industrial Waste Program Manager, Wastewater Treatment Division
2. Chris Townsend, Environmental and Community Services Section Manager, Department of Natural Resources and Parks. 
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