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King County




Metropolitan King County Council

Committee of the Whole
REVISED STAFF REPORT

The Committee of the Whole amended proposed ordinance 2014-0380 to set a deadline for the report required by the ordinance to 30-days after the end of the state legislative session, and to require a motion acknowledging receipt of the report.  The Committee passed the proposed ordinance with a do pass recommendation on October 20, 2014.
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SUBJECT

Proposed Ordinance 2014-0380 would renew for six months an existing moratorium on the establishment or location of medical marijuana dispensaries and collective gardens. 

SUMMARY

The council adopted Ordinance 17726 in December 2013.  This Ordinance established a one-year moratorium on the location, establishment or expansion of medical marijuana collective gardens or dispensaries authorized under the state medical marijuana law
. This moratorium was intended to give the state legislature time to act on the regulatory gap between the largely unregulated medical marijuana law, and the new recreational marijuana law approved by voters with Initiative 502.
The state legislature did not take any legislative action to address the regulatory gap between the state’s regulations for recreational marijuana (I-502) and medical marijuana in  its 2014 session. The executive has transmitted an ordinance that would extend the moratorium for another six months, with the expectation that the legislature  will take action during the 2015 session  to address this issue. At the end of the legislative session, the executive would be required to transmit a report updating the council and proposing recommended land use regulation changes.
BACKGROUND

In 1998, Washington  decriminalized “medical marijuana” with the passage of Initiative 692.  The initiative limited criminal penalties on the use, possession, and cultivation of marijuana by patients who possess "valid documentation" from their physician or medical professional affirming that he or she suffers from a debilitating condition and that the "potential benefits of the medical use of marijuana would likely outweigh the health risks."  As this initiative was implemented, many areas of concern arose that were not adequately addressed in the original measure, or in subsequent legislation passed by the state
.  
On November 6, 2012, Washington voters approved Initiative 502 (I-502).  Prior to the passage of I-502, persons possessing even minor amounts of the drug could be subject to criminal charges, prison time, and subsequent criminal records.  
I-502 makes no changes to the state’s medical marijuana laws.  Consequently, there are still several areas of concern related to the medical marijuana “industry” that remain unresolved and will not be resolved through the implementation of I-502.  As a result, changes are needed to make the medical marijuana system “well regulated” to ensure that the federal government does not intervene.

Because there is no state registry of providers or authorized users of medical marijuana, there is no data on the number of medical marijuana patients in the state.  Furthermore, because dispensaries are largely unregulated, there is also no data on the number of these businesses in the state.   A Washington Institute of Public Policy (WISPP) report
 estimates that the range of authorized patients in Washington is between 68,824 and 103,236 patients statewide, between 1 to 1.5% of the state’s population.  

WISPP also reported that the source from which qualified patients may acquire medical marijuana is commonly known as an “access point.” Access points include (but may not be limited to) dispensaries, cooperatives, and collectives. Only collective gardens and personal plant cultivation are specifically allowed under current state law. The Marijuana Business Factbook estimated that there are between 300-350 “marijuana stores” or dispensaries in Washington, while recent news reports have estimated over 275 access points in the City of Seattle alone.
King County adopted land use regulations to implement I-502 in 2013 and 2014
. A summary of the county's regulations for producers, processors and retailers within the unincorporated zoning districts is attached. This summary includes the details regarding the allowances regarding size of the operation, the threshold for triggering a conditional use permit, minimum parcel sizes, and other location restrictions.
State Legislative Actions Related to Medical and Recreational Marijuana  
Recognizing the need to address the divergence between I-502 and medical marijuana laws, the legislature adopted a proviso in Section 141 of the 2013-2014 state operating budget that directed the Liquor Control Board (LCB) to work with the state Department of Revenue and Department of Health to develop recommendations for the legislature regarding the interaction of medical marijuana regulations and the emerging recreational marijuana system.  The LCB made recommendations to the legislature addressing each of the elements of the proviso, including proposed age limits, mandatory registry of patients/providers and health care professionals, changes in possession amounts, and the creation of a medical marijuana endorsement for those recreational licensed retailers that choose to sell medical marijuana.  In addition, the LCB suggested that the legislature consider some form of tax exemption for medical marijuana patients.

During the 2014 legislative session, the legislature spent considerable time on two major pieces of legislation that would have addressed the recommendations of the LCB to provide a regulatory framework for medical marijuana.  The two bills, HB 2149 (Cody) and SB 5887 (Rivers) were passed out of their houses of origin, but failed to be enacted in this session.  Both bills would have eliminated collective gardens and dispensaries, steering patients into licensed recreational stores approved to sell medical products.  Because the legislature did not pass either bill or take steps to regulate the medical marijuana industry, the state now has a much regulated recreational system operating in tandem with a virtually unregulated medical system.  As a consequence, it is not known whether the federal government will take increased enforcement actions against the state for failing to develop a “well regulated” system.
The legislature is expected to reconcile the regulatory gap between the recreational and medical marijuana systems in the 2015 Session.

King County Moratorium on Medical Marijuana Businesses 
In December 2013, the council adopted Ordinance 17726. This ordinance established a one-year moratorium prohibiting the location, establishment or expansion of any medical marijuana collective garden or medical marijuana dispensary in unincorporated King County, whether for profit or not-for-profit.  As a requirement of this Ordinance, the executive transmitted a report in August (attached) that provides an update on the current status of the medical marijuana law and moratorium. This report recommended renewing the moratorium for another six months.
With the passage of this ordinance, the county has not issued a building permit, occupancy permit, public health approval or development permit or approval of any kind for a "medical marijuana collective garden” or a "medical marijuana dispensary.”  Furthermore, the ordinance nullifies any land use approvals or other permits for any of these operations that are issued as a result of error or by use of vague or deceptive descriptions during the moratorium.
ANALYSIS

The current moratorium expires on December 16, 2014.   Continuing the moratorium would allow time for the state legislature to take action to reconcile the gaps between the recreational and medical marijuana systems in the 2015 legislative session.  Once the state has adopted rules to implement a "well regulated" medical marijuana system, the county can propose and adopt rules that comply with the state system.
The proposed moratorium renewal would be in place for six months, which is the maximum allowed by state law
. The state legislative session closes at the end of April. The proposed ordinance would require the executive to transmit a report at the end of the session that includes:
1. An update on what the legislature adopted into the laws of the state, and the status of the two regulatory systems; and

2. Recommendations on adoption of appropriate land use regulations and whether the proposed regulations will address the impacts and concerns identified by the legislature's action (or inaction).

Depending on the action the legislature takes, DPER and the executive may follow up on this report by transmitting an ordinance that proposes land use regulation amendments.

If the council chooses to let the current moratorium expire and not to renew it, then medical marijuana collective gardens and dispensaries will be subject to a DPER director's interpretation that has been in place since 2013. This director's interpretation identified several zones appropriate for medical marijuana collective gardens.  This interpretation would allow collective gardens in the Neighborhood Business (NB), Community Business (CB), Regional Business (RB), and Office (O) zones, without requiring any permits from DPER.
Staff would also note that there is a risk that the state legislature will not act in the 2015 session. In the case where the legislature does not act, the executive may be requesting additional moratorium renewals in mid-2015. 
The council may wish to make this issue part of the state legislative agenda when it is up for review later this year.  The inter-branch team convened by the county to review the draft rules on the implementation of recreational marijuana has also been monitoring the medical marijuana legislation in Olympia. That team will be meeting on a regular basis during the legislative session to track this issue.
AMENDMENTS
Amendment 1 addresses two issues with the proposed ordinance.

First, the executive transmitted ordinance requires a report to be transmitted that documents the action taken by the state legislature.  However, the ordinance does not specify a timeline for transmitting this ordinance to council.  Amendment 1 would require this report to be transmitted within 30 days of the end of 2015 legislative session.
Second, the proposed ordinance does not require council to review and take action on the report. Amendment 1 would require a motion acknowledging receipt of the report to be transmitted with the report transmittal.

INVITED
John Starbard, Director, Department of Permitting and Environmental Review
� Chapter 69.51A RCW.


� ESSB 5073 passed by the state legislature in 2011.


� “Medical Marijuana: Access and Regulations in Washington State,” February 2014. (See Attachment 4)


� Ordinances 17710, 17725 and 17841


� RCW 36.70A.390 allows renewals of one or more six month periods. The renewal would be in place through June 16, 2015.
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