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STAFF REPORT
SUBJECT:  
  Proposed Ordinance 2008-0226 regarding King County’s potential acquisition of a 26-mile easement within the Eastside Rail Corridor (ERC), which the Port of Seattle would acquire from the Burlington Northern Santa Fe Railway (BNSF).
KEY ELEMENTS

· The Port of Seattle acquires BNSF’s Eastside Rail Corridor for $107 million and secures it for public ownership through federal railbanking.
· The northern portion of the corridor remains in active freight, and the south end of the corridor is railbanked.
· In the proposal, King County would serve as Interim Trail User for federal railbanking purposes.  Ability and intent to develop a contiguous trail through the full railbanked corridor is needed to satisfy railbanking requirements.
· The County pays the Port $1.9 million at the time of closing for this easement

· Agreements provide for dual transportation and trail use.
· Multi-agency, regional process would inform a joint determination by the Port and County on appropriate uses of the property, including the location and size of trail.
· The County and Port will jointly agree on the location and size of trail.
· Establishes a dispute resolution process.
· Agreements apportion risks related to hazardous materials among BNSF, the Port, and the County. 
· The County has the right of first refusal to purchase from BNSF Milepost 0 to Milepost 5 (the Renton Corridor) – this right would expire on December 29, 2013.
· By July 1, 2008, the Port and County may agree to allow the County to purchase the segments of the corridor from Milepost 5 in Renton to Milepost 11.8 in Bellevue, and/or the Redmond Spur.
BACKGROUND

Councilmembers are aware that the County’s and Port’s efforts to acquire the Eastside Rail Corridor have been ongoing since 2004.  In the current proposal, the Port of Seattle would purchase from BNSF a rail corridor known as the Woodinville Subdivision, and King County would purchase from the Port an approximately 26-mile easement within the corridor for trail purposes.  The County would serve as the Interim Trail User to carry out federal railbanking obligations.  (Note that the full line runs all the way to Snohomish County, but the easement covers only the portion running up to Woodinville.  Freight service will continue to run on the northern segment not covered by the easement.)
On April 14th, the Executive transmitted the following primary documents related to the Burlington Northern Santa Fe (BNSF) transaction:

1. Purchase and Sale Agreement (with numerous attachments)
2. Interlocal Agreement 

3. Easement

4. Donation Agreement

5. Trail Use Agreement
Staff’s analysis of these documents begins on Page 3 of this staff report.
In response to Council concerns regarding the potential timeframe for legislative review, Executive staff negotiated with BNSF a May 15th deadline for Council to approve the transaction.  This date, along with other key dates, is shown in Exhibit 1 below.
	Exhibit 1
Overview of Transaction Timeframe
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As shown above, Council would potentially act on May 5th in order to meet BNSF’s May 15th deadline for the County’s governing body to approve the transaction.  Council may wish to act on this legislation as an emergency based on logistical considerations.  Note that if the Council approves the transaction by May 15th, a subsequent material default by the County prior to closing would result in the Port losing $5 million in earnest money.  Per the Interlocal Agreement between the County and the Port, the County would be responsible to cover this cost.  Another key date is the anticipated closing date of September 30th when the County’s $1.903 million contribution would be due.

The timeline for Council’s review is shown in Exhibit 2 below.  The proposed legislation resides in the Committee of the Whole and has been heard during recent Committee of the Whole and Capital Budget Committee meetings.  The proposed legislation is on today’s agenda for discussion and could be scheduled for action on May 5th, as noted previously.

	Exhibit 2

Legislative Review Timeline*
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	* Subject to change


ANALYSIS

As described above, the proposal envisions the County purchasing a 26-mile easement for $1.903 million from the Port to run a trail within the Woodinville Subdivision rail corridor.  The Port is purchasing the rail corridor from BNSF for $107 million.  
A sample illustration demonstrating the trail easement in relation to the corridor is shown in Exhibit 3 below.  Note that the actual width of the corridor varies and generally ranges from 100 to 200 feet. 
	Exhibit 3
Illustration of Trail Easement in Relation to Corridor
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This staff report focuses on analyzing the following areas:
1. Multi-agency, regional process would inform joint determination by Port and County on appropriate uses of the property, including the location and size of trail;

2. Agreements provide for dual transportation and trail use;

3. Agreements apportion risks related to hazardous materials;
4. Executive’s proposed use of Conservation Futures Levy (CFT) funds to purchase the easement.
This briefing summarizes staff’s analysis of the documents, particularly the easement and interlocal agreement (ILA), in relation to these criteria.
1.  Multi-Agency Regional Process 

Both the interlocal agreement and easement call for a multi-agency Regional Process.  This appears to be in response to the policy direction within Ordinance 15995, which envisioned a multi-agency planning process.  However, the documents do not define the participants to the process, the process itself, or its timeframe, leaving significant flexibility in the process for determining the appropriate location and size of the trail area.  

Note that the Executive’s transmittal letter states, “The Port of Seattle will be commissioning a process to engage the public and elected officials on recommending potential uses for the corridor.”  An April 23rd letter from the President of the Port Commission and the Port’s Chief Executive Officer states:
We have begun discussions with communities along the corridor in both King and Snohomish counties.  The Eastside Partnership, which has membership throughout the corridor including King County Council members, could also be a venue for public input about future uses.  Further, the Legislature has mandated the PSRC [Puget Sound Regional Council] and Sound Transit [to] conduct a study this year of the feasibility of commuter rail operations between King and Snohomish County.  The Port also expects that the County’s trail planning would involve a wide range of stakeholders throughout the community.
Issues:  

· The transmitted documents do not explicitly state that Council will be involved in this process.  The Port is in the process of designing a public involvement process. Do Councilmembers wish to direct staff to draft language that will require Council involvement in the Regional Process, and/or Council approval of the joint determination between the County and Port?
· The transmitted easement does not explicitly specify a timeframe for the Regional Process.  The easement indicates that the County may begin trail development no later than five years after closing, but this would be subject to a joint determination by the Port and County on trail size and location, following completion of and in consideration of the Regional Process.  Councilmembers may also wish to consider whether a specific date for trail development, regardless of the progress of the Regional Process, should be incorporated into the easement.
Key Provisions:

· Easement Recital 7 – States that the Interlocal includes a binding commitment to undertake a formal, multi-agency process to plan and recommend appropriate uses of the Property (“Regional Process”).

· Easement Section 2.1.1 – States that the Port and County will jointly determine, after the completion of and in consideration of the recommendations of the Regional Process, the appropriate location and size of the Trail Area.

· Easement Section 2.1.2 – States that the Port and County will jointly determine, after completion of and in consideration of the Regional Process, the appropriate timeline for the development of the Trail.  At the time jointly determined by the Port and County, but no later than five years after Closing, the County will have the right to begin Trail Development.
· Interlocal Agreement Section 8 - States that the Port and County will cooperate in good faith to carry out a formal, multi-agency process to plan and recommend appropriate uses of the Property.”

2.  Dual Trail Use and Passenger Rail Use 

In order to comply with railbanking requirements for the corridor, the County (as Trail Sponsor) must have the intent and ability to develop and maintain a contiguous trail along the full length of the railbanked property.  
Issues:  

· Councilmembers have expressed concerns regarding “pinch points” or potential segments of the corridor that may be too narrow to accommodate dual use – i.e., transportation use and a trail along with any required structural elements/drainage facilities.  Please refer to discussion of these areas on Page 7.
· In the Executive’s proposal, the draft easement called for a transportation agency (or third-party operator) or the Port to pay for relocation and reconstruction of a trail in the event that a transportation use would displace the County’s trail.  These provisions are described below in Easement Sections 2.2.2, 2.2.3, and 2.2.4.  However, in its letter dated April 23rd, the President of the Port Commission and the Port’s Chief Executive Officer informed the County Council and Executive that the Port was drafting new language such that “the Port or future rail users will not be required to compensate the county for the costs of either moving or reconstructing the trail.”  The Port and the Executive support this approach.  
· Although in Section 2.1.1 of the draft easement, the Port acknowledges that the Trail Area could be wider than 10 to 30 feet to accommodate the trail and associated drainage/structural elements, no provision requires the County to acknowledge that the Trail Area may be narrower than 10 feet to accommodate other uses, such as transportation in the corridor.

Key Provisions:
· Easement Section 2.1.1 – Per this section, the County and Port will jointly determine (in consideration of the Regional Process recommendations) the appropriate location and size of the trail area.  The section also indicates that the Trail Area will generally range from 10 to 30 feet.  The Port acknowledges that the Trail Area could be wider than 10 to 30 feet where additional width is needed to accommodate all necessary slopes, structural elements, drainage facilities, separation between the trail and active rail lines, etc. 
· Easement Section 2.2.2 – Prior to the commencement of trail development, if the Port or a third-party operator decides to add to or improve railroad or other transportation use facilities within the Trail Area, they may do so only if the Port and County jointly determine a new Trail Area location on the Property to replace the affected portion of the Trail Area.  
· Easement Section 2.2.3 – After trail development has commenced, if any changes made by the Port or third-party operator would adversely affect the County’s improvements to the Trail Area, the changes may be made only if the Port or third-party operator also relocates the affected Trail Area and relocates and reconstructs the Trail and trail-related improvements at its cost (or pays the County the costs to do so).
· Easement Section 2.2.4 – This provision covers a situation in which a transportation use would effectively sever the trail.  The provision calls for the Port or third-party operator to negotiate with the County to relocate and reconstruct the trail at the Port or third-party operator’s expense.  The trail would need to be consistent with trail standards established in Easement Section 2.1.1, which states that a trail will generally range from 10 feet to 30 feet in width.  
Issue:  Pinch Points

There are a number of potential “pinch points” along the length of the rail corridor. These are locations where there may not be enough room for both rail and trail. There are three kinds of potential pinch points that have been identified: (1) locations where the width of the BNSF right-of-way becomes narrow, (2) locations where the topography might interfere with the construction of a trail alongside the rails, and (3) rail bridges.

Narrow Right-of-Way Pinch Points

Although the right-of-way may not narrow to such an extent that it is physically impossible for rail and trail to exist side-by-side, safety considerations may require a certain amount of clearance between the rails and the near edge of the trail (often referred to as a “setback” requirement). According to an August 2002 report of the U.S. Department of Transportation (USDOT) (“Rails-with-Trails: Lessons Learned,” p. 63), “There is no consensus on either appropriate setback requirements or a method of determining the requirement.”

The size of the setback requirement depends in part on the speed of the rail traffic. For example, according to the USDOT report, BNSF’s setback requirements at that time ranged from 100 feet (measured from the rail center line to the near edge of the trail) where rail traffic runs at between 70 and 90 miles per hour to a minimum of 30 feet where rail traffic runs at less than 25 miles per hour. Executive staff have indicated that, according to the PSRC study, the speed of rail traffic along the BNSF corridor has been  less than 25 miles per hour.  Traffic traveling at this speed would call for a setback of 30 feet under the BNSF guidelines. The setback requirements imposed by the Port, upon purchase of the rail corridor, may be similar to those imposed by BNSF, but conceivably could be greater (or lesser), depending on factors such as the Port’s willingness to assume risk and the county’s willingness to indemnify the Port against potential liability.

The Executive has identified 10 locations along the rail corridor where the width of the right-of-way narrows to 50 feet or less. If the rails in those locations are in the center of the right-of-way, a 30-foot setback requirement from the rail center line would extend beyond the edge of the right-of-way, leaving no room for a trail within the existing right-of-way, which would create challenges for compliance with the federal railbanking statute. If the rails were located closer to one edge of the right-of-way, there might be room for a trail; however, if the rails migrated from one side of the right-of-way to the other, the situation would become problematical, since the trail could not easily switch from one side of the right-of-way to the other.

Topographical Pinch Points
A second kind of pinch point is topographical. For example, in some locations along the right-of-way, steep slopes or drop-offs near the rails would substantially increase the cost of building a trail at that point, possibly to a prohibitive level, which might make it necessary to create a detour onto nearby roadways.

The Executive has provided photos of several locations where potential topographical pinch points have been identified, and those photos were included as part of the staff report at the April 21 meeting of the Committee of the Whole. Although the Executive has not conducted a systematic survey of the rail corridor to identify topographical pinch points, Executive staff who have traveled the length of the rail corridor and examined aerial photographs of the corridor report that there are on the order of 21 such locations.

Bridges

A third kind of pinch point is rail bridges (i.e., where the rails are carried over a road or other obstacle by a bridge). According to Executive staff, there are 19 bridges along the rail corridor. None of them provides room for a trail.

Distribution of Pinch Points

All three kinds of potential pinch points occur from place to place along the entire length of the rail corridor.

Other Possible Impacts on Trail Construction
Besides the pinch points described above, Executive staff report that there are 55 street crossings along the length of the rail corridor. Some of these (e.g., the crossing at N.E. 8th Street in Bellevue) seem likely to require safety measures that would increase the cost of trail construction, but it is unknown at this point how many.

Dual Freight and Trail Use

Councilmembers have also expressed interest in whether the agreements accommodate dual freight and trail use.  The easement does not specifically cover freight rail use (other than to exclude interstate freight rail as a possible transportation use in the corridor – see Recital 4).  However, similar to passenger rail, any transportation use installed in the corridor may not impede the County’s intent or ability to develop a trail in order to comply with federal railbanking requirements.  Whether and how freight trains and passenger trains could operate on the railbanked portions of the corridor could potentially be considered through the Regional Process.

Issues:  

· Draft easement does not preclude the County or Port from paving over or removing existing rails, although the draft ILA includes a term (Section 4.2.2) that would prevent any substantial changes to the Property during the Regional Process.  

In addition the draft easement does limit, but does not completely preclude, the County from paving over, removing or otherwise preventing the use of the existing rails.  Section 2.1.1 of the draft easement would prohibit the County from taking any action with regard to developing a trail (and therefore potentially impacting rails) until the Regional Process was completed.  Then, the Port and County must agree on the location of the Trail Area in consideration of the recommendation of the Regional Process.  If the Port and the County agreed that the Trail Area would overlap with an area where rails are located, then the County could potentially get the right to cover, remove or otherwise prevent the use of the rails in that area.

Key Provisions:

· Easement Section 2.1.1 – Prohibits the County from taking any action with regard to developing a trail (and therefore potentially impacting rails) until the Regional Process was completed.

· Interlocal Agreement Section 4.2.2 – States that during the Planning Period (between execution of the agreement and joint determination of the trail location and size), the Port and the County will not remove any existing rails.

3.  Exposure to Risk:  Hazardous Materials and Contaminated Land and/or Groundwater Issues
The Executive hired a consultant
 to conduct a “Screening Level” environmental review of the trail corridor to identify potential hazardous wastes that could be on the property. Council staff received this report on April 11, 2008.  The screening level review is similar to, but less rigorous than what is commonly known as a Phase One Environmental Site Assessment of property. In this case, the review was limited to a one-eighth mile radius from the right-of-way rather than the one-quarter mile or greater distance normally used when considering the purchasing a single piece of property.  In addition, fewer public records were examined. The Executive and the consultant scoped the report this way in order to achieve an “appropriate balance between level of effort and uncertainty.” 

The purpose of the screening level environmental review was to identify areas along the rail corridor that may pose an “environmental impairment or risk of impairment” to the rail corridor property. Impairments represent existing or potential financial liabilities to the responsible parties.

Council staff had conversations with the County’s environmental consultant, who is experienced in studying similar rail corridors.  In addition to the basic information about railroad corridors and contamination provided below, the consultant will be present at the meeting to answer questions from committee members. The four most likely sources of environmental impairment in rail corridors similar to the Woodinville Subdivision are:

1. Routine herbicide use along rail lines. If used as intended, contamination is not likely. Soil and ground water contamination are more likely where herbicides were mixed or stored. Also before 1940, herbicides sometimes contained sodium arsenate. If this product was used, near-surface arsenic contamination could be present.

2. Hydrocarbon staining is often observed along rail lines, especially in areas where train cars were parked, loaded or unloaded. Hydrocarbon contamination is likely contained within the near-surface soils unless catastrophic spills have occurred.

3. Creosote-treated railroad ties and wood. Creosote contains polycyclic aromatic hydrocarbons (PAHs). PAH contamination may exist in the entire corridor where soil has been in immediate contact with railroad ties.

4. Potential use of slag from smelting facilities such as those of ASARCO in Tacoma and Everett as railroad bed ballast. Smelter slag from such facilities contains high levels of arsenic and lead. The use of slag was a common practice for railroads as a cheap alternative to gravel for ballast in the beds. 

By observation one can tell that the southern end of the rail corridor in Renton is likely part of the Quendall Terminals Superfund site.  The Port of Seattle has the option not to purchase this part of the property.  If the Port chooses not to purchase that part of the property, the County would not have an easement on the very southern end of the corridor. The Quendall superfund site has not been sufficiently characterized to quantify the lineal footage of rail line affected.

Assignment of Risk and Responsibilities

The Purchase and Sale Agreement apportions the risks and financial responsibilities of environmentally impaired land between BNSF on one side, and King County and the Port on the other. The Public Multipurpose Easement apportions risk between the Port and King County. The operative text in the Purchase and Sale Agreement can be found in Section 7 (c) (i) and is quoted below.

. . . BNSF shall pay to the Port or County the costs to investigate, remediate, respond to or otherwise cure (collectively "Remediate" or "Remediation" any such Hazardous Substances releases, or any violation of Environmental Laws prior to Closing, to the extent occurring as a result of the operations of BNSF or its corporate predecessors, or the agents, employees, invitees or contractors of BNSF or its corporate predecessors.  BNSF shall pay to the Port or County such costs to Remediate as and when required by and in accordance with Environmental Laws to standards for the Property that the applicable regulatory agency would apply had the Property continued to be used as a freight railroad, and to standards for other affected properties that the applicable regulatory agency would apply for such properties.  . . .
At this point, a practical example may be helpful. Conversations with County staff who have experience with remediation and PAO staff indicate the following would apply. 

Assume that in the course of constructing a trail, the County discovered contaminated soil and/or groundwater and that the contamination was released prior to closing as a result of BNSF operations. Assume further that the contaminated soil and/or groundwater went beyond the intended width of the trail area, and into another part of the railroad right-of-way, and even beyond that into a residential property or into an environmentally sensitive area. The P/S agreement calls for the Port or the County to manage the remediation effort, and for BNSF to reimburse the Port or the County for the cost of clean up to railroad freight operation standards within the right-of-way, and to whatever the applicable standard is for residential property outside the right-of-way.  According to County personnel, the relevant standard for railroad freight operations would be the industrial standard as defined by the state Department of Ecology (DOE). 

However, a trail use may require clean up to a residential standard. In this case, the P/S agreement calls for the County or Port to pay the incremental cost of clean up between the industrial standard and residential standard. There would be a question as to whether the industrial or residential standard would apply to the rail corridor property outside the trail area, so the Port may or may not face additional remediation costs.  The County, however, would likely be responsible for the incremental cost within the trail area.  If contamination has spread to a residential or environmentally sensitive area outside the right-of-way, BNSF would be required to pay for the remediation costs to clean up the property to meet the applicable DOE standards for residential or environmentally sensitive areas.

As noted earlier, the Public Multipurpose Easement apportions the risks and financial responsibilities for contaminated land and groundwater between the Port and the County. Section 4.2.5.2 of the Easement outlines the risks and responsibilities.  The Port is responsible for the Remediation of, and shall indemnify, defend and hold harmless the County from all liability arising out of the discovery of Hazardous Substances released on the Property before or after Closing.  The County is responsible only in the following specifically identified situations. The easement: 

· (a) states that the County is responsible to remediate the release of hazardous substances on the property released by the County, its officers, employees, agents or contractors. 

· (b) states that the County is responsible to remediate the release of hazardous substances on the property released by third parties within the trail use area related to development, operation, maintenance or use of the trail.
· (c) states that to the extent that Hazardous Substances are discovered within the trail area as a result of the County's trail development, the County is entitled to a pro rata share of any costs paid by BNSF under Section 7 of the P/S agreement related to remediation of such contaminated soils and/or groundwater, and shall be responsible for carrying out and paying for remediation of such Hazardous Substances within the trail area.

Issue:  Incremental Costs to Meet Industrial versus Residential Standards

In an attempt to quantify the financial exposure for the County to meet residential clean up standards as opposed to industrial standards, staff discussed the issue the County’s consultant and with staff from the Department of Natural Resources and Parks (DNRP) who have experience conducting remediation under state and federal law. DNRP staff provided information on the additional financial risk to the County and their technical response (not a legal response) is summarized below.

· The primary contaminants of concern that are likely to be associated with rail line operations and maintenance are (1) diesel/heavy oil, (2) creosote (polyaromatic hydrocarbon) (3) lead and (4) arsenic. 

· The cleanup levels for industrial and residential land use are the same for both arsenic (20 ppm) and diesel/heavy oil (2,000 ppm). No additional costs would be expected from these contaminates.

· For lead, the residential level is lower by a factor of four (250 ppm versus 1000 ppm). Additional costs could be expected from this contaminate.

· For polyaromatic hydrocarbons (benzo-a-pyrene) the difference is a factor of 20 (0.1 ppm versus 2.0 ppm). This could represent a significant expense to the County under adverse conditions.

· Other than the polyaromatic hydrocarbons, the clean up standards are not significantly different. However, there is at present insufficient site characterization data to determine what the additional clean up costs would be, if any, should contamination be present in areas where the trail would be placed.

· There is also the potential for Ecology to require assessment of ecological risks and associated clean up. Parts of the right of way are located in environmentally sensitive areas where the Terrestrial Ecological Evaluation (TEE) requirements are likely applicable. These standards can be stricter than the residential clean up standards, and additional studies are often required to assess ecological parameters and sensitivity to contaminants of concern.  These standards overlay both the industrial and residential clean up standards, although the standards are somewhat less rigorous for industrial land.  As a result, application of the TEE requirements may result in additional cost liability to the county if these standards are applied.

· There may also be the need for cleanup in areas where adjacent industrial properties have impacted the right of way.  While these land owners would likely be held as the responsible parties, they may no longer be financially viable (orphaned properties). The types of contaminants may vary and therefore it is not yet possible to determine the cost difference between applying industrial versus residential clean up levels.

· Regarding the Quendall Terminals Superfund site, there could be a significant difference between the cost to clean up to industrial versus residential standards. However, based on discussions with the PAO, the County could be protected from liability because it only would have an easement, and the terms of that easement address liability for environmental issues.  Also, the County can choose to limit its trail-related activities on the site until contamination issues are addressed.

Both the easement and the ILA (Section 3.9) state that the County and Port would cooperate with one another to enforce the terms of the Acquisition Agreements (i.e., the Purchase and Sale Agreement and Donation Agreement) against BNSF.

4. Fiscal Analysis – Use of Conservation Futures Funds
The Executive has proposed use of Conservation Futures (CFT) Funds for this transaction and already has the appropriation authority to use this fund source.  The Eastside Rail Trail Project (#315758) received $2.5 million in the 2007 Adopted Budget (Ordinance 15652).  Approximately $2.4 million was available in the project budget as of March 2008.    
Council has expressed concerns regarding the use of CFT funding for this acquisition and whether it would affect rail or other transportation uses.  A decision on alternate funding sources may not need to be made by the May 15th deadline as the County’s $1.903 million payment will not be made until closing in September.  Council may wish to direct staff to draft language that can be incorporated into the legislation stating that the Council intends to consider the use of funds other than CFT prior to closing.
Note that the fiscal note transmitted with the legislation covers only the ongoing operations and maintenance costs associated with the easement.  The Parks Operating Levy Fund is proposed to support operations costs as shown in Table 1 below. 

	Table 1

Proposed Operations and Maintenance Cost Impact to Parks Operating Levy Fund

	2009
	2010
	2011
	2012

	$212,000
	$222,600
	$233,730
	$245,417

	SOURCE:  Fiscal Note to Proposed Ordinance 2008-0226


This estimate includes 2,399 labor hours, or 1.15 full-time equivalents.  Several positions would perform this work.  According to Executive staff, daily maintenance would include:

· Landscape maintenance and clearing of brush, branches, and natural growth;

· Drainage maintenance and repair;

· Litter and garbage pick-up;
· Site inspections; 

· Maintenance of signs and trail structures. 

Hazardous tree removal, and other trail-related activities, would occur less frequently but at least monthly, as needed.

In comparison to the $212,000 projected for 2009 operations and maintenance costs, the annual maintenance on the 10.8-mile East Lake Sammamish Trail is approximately $208,000.  Although the Eastside Rail Corridor would be more than twice the length of the East Lake Sammamish Trail, the costs are expected to be comparable because tasks required for an improved trail (such as grade work or graveling) would not be needed before the trail is developed.  Other maintenance work would be similar, such as mowing and litter pick-up.
 

The initial costs of securing the site (installing fencing, barriers, signage, etc.), which would be incurred after closing, are not included in the fiscal note.  Executive staff indicated these costs are expected to be approximately $53,000 based on material costs plus labor rates for a truck driver, equipment operator, and parks specialist.
Finally, staff noted that the County would benefit from the Real Estate Excise Tax (REET) revenues for segments of the corridor located in unincorporated King County.  Staff will work on estimating the amount of anticipated REET revenue.

OTHER RISKS AND ISSUES IN TRANSACTION DOCUMENTS
Potential Additional Risks:  Custodial Responsibilities and Barrier Maintenance

The proposal calls for the County to perform custodial activities and barrier maintenance.  These represent business decisions that could increase the County’s risk if it is negligent in performing these duties and an injury occurs in the corridor.  

With regard to maintenance responsibilities, in Section 4.2.2 of the easement, the Port would agree to hold harmless, indemnify and defend the County from all liability arising out of the County’s custodial activities except (a) to the extent of the County’s negligence, or (b) stormwater-related liability arising out of the County’s exercise of its trail rights.  These exceptions are contained in easement Section 4.2.3.  Furthermore, to the extent that the Port and County hold the full corridor open to the public, then the state Recreational Immunity Act may limit the County’s liability in the event of an injury.  This act provides significant protection for public and private property owners who provide public access to their land for recreational purposes.
Note that the draft easement states that the County would not be required to perform custodial activities on any portion of the corridor subject to transportation use.  The Port or third-party operator would carry out the custodial activities. 

With regard to barriers, the County and the Port or third-party operator would jointly determine the type and scope of barriers or other measures to separate the two areas, but once installed the County would be responsible, at the County’s sole cost and expense, to inspect, maintain, and replace any barriers or other measures that would separate the trail area from the transportation use.  Bearing responsibility for inspection and maintenance could also increase the County’s potential liability exposure.  However, the easement specifies that any third-party operator must name the County as an additional insured (Section 4.2.1).

Other Items 
Council staff has noted several other items that may be of interest to Councilmembers:
BNSF’s Knowledge – Per the Purchase and Sale Agreement (Section 5.3), BNSF’s knowledge with regard to representations and warranties is limited to the knowledge of four individuals based on their reasonable inquiry:  David P. Schneider, General Director of Real Estate; Bruce Sheppard, Manager Environmental Remediation; Carol Sanders, Regional Manager for Staubach Global Services, which provides property management services to BNSF with regard to the property; and Jerome M. Johnson, Assistant Vice President, Network Development.  

Puget Sound Energy – The easement contains provisions (Sections 1.3 and 2.3.3) indicating that the County’s easement rights would be subject to all preexisting easements, leases and permits in favor of PSE for facilities that are physically located on or in the corridor.  Also, the County would be required to reasonably cooperate with PSE to site future PSE facilities within the Trail Area if such facilities can reasonably collocate with the trail use.  

Right to Partial Assignment of Acquisition Agreements – Per the ILA (Section 6), prior to 5:00 p.m. on July 1, 2008, the Port can assign to the County, subject to Council approval, its right to purchase the segment of the property between mile post 5.0 in Renton and mile post 11.8 in Bellevue at a point just north of the Wilburton Trestle, or the Redmond Spur, or both, at a per-segment price to be determined by appraisal.  As to the segments assigned, the County would assume all rights and obligations of the Port vis-à-vis BNSF under the terms of the Acquisition Agreements.

Right of First Opportunity to Acquire – The ILA (Section 7) requires the Port to give the County 120 days notice and the first right to purchase if the Port decides to transfer ownership of any or all of the corridor at an amount equal to the Port’s purchase price for the segment (based on an appraisal) plus interest.  If the County does not exercise the right, the right to purchase at that price may be exercised within 120 days by any other public agency in the State authorized to provide transit, rail services, or public trails.  
ATTACHMENTS:

1) Proposed Ordinance 2008-0226

2) County Executive’s April 14, 2008 Transmittal Letter 

3) Interlocal Agreement between Port and County

4) Purchase and Sale Agreement (contains easement between Port and County)

5) Donation Agreement

6) Fiscal Note

7) Snohomish County Council Motion No. 08-216

8) Map of Eastside Rail Corridor

9) Port Commission President’s and Chief Executive Officer’s April 23, 2008 Letter to King County Council and Executive
INVITED:
· Rod Brandon, King County Executive’s Office
· Jim Lopez, King County Executive’s Office
· John Okamoto, Chief Administrative Officer, Port of Seattle

· Mike Merritt, Government Relations Manager, Port of Seattle
Legislation transmitted





Apr 14th





Title/survey inspection period ends.  Final date to notify BNSF of termination to obtain earnest money refund.








Apr 23rd





Council action (planned)








May 5th





BNSF deadline for County’s governing body to authorize.  If Port or County defaults after May 15, Port or County would be responsible for $5M depending on who caused the default.








BNSF files with STB





Closing Date – County’s $1.903M due





BNSF can elect to extend Closing Date to year-end





100 Days from 


Contract Date





May 15th 





Dec 29th





Sep 30th 





Apr 15th





End of review period to determine if there are unacceptable physical conditions BNSF is unwilling to cure.





Committee of the Whole (COW) - Discussion





Apr 21st





Apr 28th





May 5th 





Apr 16th





Capital Budget Committee - Briefing





COW - Discussion





COW & Council – Action.


Council Clerk and Executive processing completed.





Ordinance’s effective date. 10 days after Council action and Clerk and Executive processing completed.





May 15th 





 Corridor to be purchased by Port – actual width varies (diagram assumes fairly wide portion of corridor)





Trail Area - Generally 10 to 30 feet; exact size and location to be determined considering regional process results





Existing rails








� Camp Dresser & McKee Inc.
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