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COMMITTEE ACTION

	
Proposed Substitute Ordinance 2016-0339.2 modifies the ordinance to address procurement requirements, and to clarify the purposes for which revenue generated through biogas and environmental attributes may be spent.  It also replaces contract documents to reflect modifications recommended by the Council’s legal counsel and retained counsel, as well as counsel to the other party.   The proposed ordinance passed out of committee on September 14, 2016, with a “Do Pass as amended” recommendation. 




SUBJECT 

Agreement for the sale of biofuels, and associated environmental attributes, generated at the South Wastewater Treatment Plant in Renton. 

SUMMARY

The Federal Clean Air Act encourages the incorporation of renewable “biofuels” into the nation’s transportation fuel supply, by the establishment of requirements for processors of petroleum and other transportation fuels to incorporate defined volumes of certain renewable fuels into the transportation fuels that they produce and market.  The Act also establishes a market for environmental credits for the generation and utilization of such biofuels, as a means of encouraging and accounting for the required biofuels.  

The County’s Wastewater Treatment Division (WTD) has been generating biofuels through its wastewater treatment process.  Proposed Ordinance 2016-0339 would authorize the execution of contract with a natural gas processor to sell biofuels generated at the South Treatment Plant in Renton, together with associated environmental attributes, for use as a renewable transportation fuel.  

BACKGROUND 

Federal Energy Independence and Security Act
The Federal Clean Air Act was amended in 2005 and 2007[footnoteRef:1] to, among other things, support the use of renewable fuels in fuels intended for transportation use.  In particular, the 2007 amendments, known as the “Energy Independence and Security Act”, required the EPA Administrator, through regulatory activity, to  [1:  42 USC Chapter 85 II A Sect. 7545 (o) Renewable Fuel Program  https://www.gpo.gov/fdsys/pkg/USCODE-2013-title42/html/USCODE-2013-title42-chap85-subchapII-partA-sec7545.htm
] 


“ensure that transportation fuel…contains at least the applicable volume of renewable fuel, advanced biofuel, cellulosic biofuel, and biomass-based diesel”; such fuel blend is to “ achieve at least a 20 percent reduction in lifecycle greenhouse gas emissions”. 

In sum, the legislation created an obligation on the part of gas importers, producers and others to incorporate renewable fuels (“biofuels”) into their marketed stream of fuels, such as petroleum, natural gas and other fuels used in transportation.  The use of these biofuels is intended to reduce the volume of greenhouse gas emissions from the transportation sector. Cellulosic biofuels, derived from cellulose, hemicellulous or lignin, were required to have at least 60 percent less lifecycle greenhouse gas emissions than an established baseline.  Specific identified volumes to be incorporated into the nation’s transportation fuel supply each year were specified in the law.  For cellulosic biofuel, the target for 2010 was established at 100 million gallons, growing to 16 billion gallons by 2022.  

As a means of accounting for, as well as incentivizing the generation and use of renewable fuels, the measure included provision for a system of tradeable environmental credits—units of value that would be associated with gallons of renewable fuel produced, in order to provide incentive to renewable fuel generators to produce and market the fuel.

“The Administrator may issue regulations providing: (i) for the generation of an appropriate amount of credits by any person that refines, blends, or imports additional renewable fuels specified by the Administrator; and (ii) for the use of such credits by the generator, or the transfer of all or a portion of the credits to another person.”[footnoteRef:2] [2:  42 USC Chapter 85 II A Sect. 7545 (o) 5 (A) Credit Program] 


Based on this act, the Environmental Protection Agency (EPA) developed a Renewable Fuels Standard (“RFS”) program that, among other things, features “fuel pathways” associated with each of the four categories of biofuels addressed in the Energy Independence and Security Act:  biomass-based diesel, advanced biofuel, cellulosic biofuel and renewable (or conventional) fuel.  For each fuel source and fuel use seeking to qualify under the Act, EPA must approve a pathway that addresses feedstock, production process and fuel type.  EPA has established approximately 20 pathways. In a table addressing approved fuel pathways for the program,[footnoteRef:3] EPA identifies “biogas from municipal wastewater treatment facility digesters” as a feedstock for an approved Renewable Compressed Natural Gas/Liquified Natural Gas/Electricity pathway for cellulosic biofuel. [3:  https://www.epa.gov/renewable-fuel-standard-program/approved-pathways-renewable-fuel] 


Cellulosic Biofuels
Of particular interest to managers of wastewater facilities is the evolution of the cellulosic biofuel pathway.  Gas derived from wastewater management processes were initially classed by EPA as advanced biofuels for the purposes of the Act. However, in a 2014 rulemaking, the EPA reclassed such gas as being derived from biomass that includes proportions of cellulose, hemicellulous and lignin amounting to more than 75 percent, resulting in a determination that the activated sludge meets the criteria for being classified as cellulosic, and the redesignation of wastewater process gases as “cellulosic.”[footnoteRef:4]  This change provided an opportunity for wastewater facility operators to pursue registration in the program through a “cellulosic” pathway, for which there is a more limited supply. Also, given the established volume targets that the transportation fuel industry is required to meet, there is a strong demand for cellulosic biofuels—driving a potentially stronger revenue stream.  [4:  Federal Register Vol. 79 No. 138 July 18 2014 p42137] 


Biofuels from the WTD South Plant in Renton
King County’s Wastewater Treatment Division (WTD) processes an average dry-weather flow of 90 million gallons of wastewater daily, including 201,000 pounds/day of suspended solids,[footnoteRef:5] through its South Treatment Plant in Renton.  The process includes operation of an anaerobic digester that produces about 60,000 wet tons of biosolids annually that are destined for land application; additionally, the process generates about 1.8 million therms of methane gas annually.[footnoteRef:6]  This methane is sold directly to Puget Sound Energy (PSE), and injected into PSE pipelines.  The sale of South Plant biogas to PSE has not included any valuation for environmental credits, as addressed in the Energy Independence Security Act described above. [5:  http://www.kingcounty.gov/environment/wtd/About/System/Facts.aspx]  [6: http://www.kingcounty.gov/~/media/environment/wtd/About/System/SP/docs/1402_SouthPlantTreatmentProcess.ashx?la=en] 


In 2014, WTD issued a Request for Proposals (“RFP”) to partner in generation of renewable fuel for the transportation industry and the generation and monetizing of environmental credits authorized by the Energy Independence Security Act.  These credits, known as “Renewable Information Numbers” (“RINs”), are generated through the production of renewable fuel such as wastewater processing biofuel.  Responses to the RFP were received from a number of parties, including IGI Resources, a natural gas subsidiary of BP.  IGI was selected as the successful responder, based on the criteria of the RFP.  

The County and IGI have worked to develop and refine an agreement for the sale of biofuel, and the management of associated RINs, from the South Plant.  Operationally, such an agreement would take advantage of the existing delivery of South Plant biofuel to PSE.  The biofuel would continue to be delivered to PSE pipelines in the same way it is currently; an equivalent amount of natural gas would be received by IGI at an identified point in the PSE pipeline.   This is facilitated through the Transportation Tariff approved through the state’s Utilities and Transportation Commission, providing for pipeline access by third parties.[footnoteRef:7]  As a result, the proposed transaction does not contemplate any capital or operational changes to accomplish the biofuel/RINs delivery.  WTD will need to develop an agreement with PSE to define the terms by which the biofuel is to access the PSE distribution network.   [7:  https://pse.com/aboutpse/Rates/Documents/gas_sch_031t.pdf  This rule addresses “Distribution System Transportation Service Availability” as follows:  “This distribution system transportation service is available throughout the territory served by the Company to non-residential customers who have executed the service agreement for transportation service under this schedule.”] 


Proposed Contract
On July 11, 2016, the Executive transmitted a proposed agreement, as an attachment to Proposed Ordinance 2016-0339. The agreement consists of three contract documents:  Attachment A-- Base Contract for the Sale and Purchase of Natural Gas Key, and Exhibit A--Transaction Confirmation form; Exhibit B--Special Provisions Attached To the Base Contract, including a Biogas Special Provisions Addendum; and Exhibit C--Transaction Confirmation. 

Key elements of the agreement include the following:  

· If the parties come to an agreement regarding a gas purchase and sale transaction, that agreement will be recorded on a Transaction Confirmation.  King County will sell, and IGI will purchase, the contract quantity of gas for the transaction meeting the pressure, quality and heat contents of PSE, to be transported to an identified delivery point.  IGI will remit the amount due by the Payment Date, or within 10 days after receipt of the invoice.
· The contract may be terminated on 30 day’s written notice, but will remain in effect until the expiration of the latest delivery period of any transaction.  

Special Provisions
· IGI will maintain a guaranty in the amount of $1,000,000 from a guarantor reasonably acceptable to WTD.  

Biogas Special Provisions:
· WTD warrants that it has the rights to all Green Attributes for such biogas, and will convey them to the Buyer.  The biogas is from a project that produces pipeline quality biogas. 
· If IGI cannot use the biogas for the production of vehicle fuel, IGI will be entitled to a refund of any Green Premium payment made for the volume of biogas not processed into a vehicle fuel, for which no Green Premium may be claimed under relevant regulation.
· Before delivery of the biogas, WTD or its designee is to submit documentation to certify that the biogas is an Advanced or Cellulosic Biofuel that can generate RINs.

Transaction Confirmation
· The price for RIN qualified Biogas will be the posted price (the Gas Daily Midpoint Index for NW Pipeline Canadian Border published by Platts) plus the RIN Premium Allocation, which is 70 percent of the RIN Price Basis. 
· RIN valuations are based on Cellulosic Biofuel RIN prices determined by 1) the Argus D3 index; 2) revenue realized by the buyer’s RIN marketing affiliate, or 3) the greater of 90 percent of the Argus D3 index or the average of daily posted prices for the Argus D-5 Index. 
· Instead of receiving the RIN Premium Allocation, WTD may choose to receive its allocation as RINs in-kind. 
· IGI is to pursue biogas contracts with vehicle fuel producers located in King County, and will sell all biogas purchased under this contract to such King County Vehicle Fuel Producers.  If conditions necessary to fulfill this provision are not in place, IGI will pursue biogas contracts with vehicle fuel producers located in Washington State, if necessary conditions are in place.  
· Provision is made for the process required for the generation and allocation of RINs, pursuant to EPA requirements.

This summary of contract documents is intended to address highlights only. A provision-by-provision description of the contract documents is provided in Attachment 2 to the staff report.  

The transmitted legislation is accompanied by a Fiscal Note (Attachment x), which anticipates revenue of $4,053,663 per biennium, above the amount currently received through current sales to PSE, for the sale of biofuel and RINs as authorized by this measure.  

ANALYSIS

WTD has, over a 50-year period, constructed a system for the collection and processing of wastewater, and the production biosolids and biofuels, including biofuels generated at the system’s South Plant in Renton.  Congressional action to encourage the use of biofuels in the nation’s transportation fuel supply, and subsequent action by EPA to designate wastewater biofuel as “cellulosic” biofuel, appears to have created an opportunity to monetize the biofuel element of the South Plant’s wastewater digestion process.  A number of major benefits appear to accrue from this opportunity.  These include:  

· Additional revenue generation in the amount of approx. $4 million/biennium; 
· Access to the RINs market of environmental credits, contributing to the national effort to incorporate renewable fuels into the nation’s fuel supply, and thus supporting efforts to control greenhouse gas emissions nationally, and climate change targets of the Wastewater Treatment Division and King County; and
· Creating or expanding opportunities for natural gas-powered vehicles to utilize locally-produced biofuels. 

There are a number of potential developments in the RFS marketplace that suggest continuing attention to the regulatory and market environment associated with this undertaking.  First, EPA has, in the recent past, indicated a preference that the owner of the RINs should be the entity that processes biofuel into transportation fuel.  If vehicle fuel is consumed as Liquid Natural Gas or Compressed Natural Gas, this suggests that, while WTD may produce pipeline-quality gas for delivery to IGI, there may be further processing steps to prepare it for use as vehicle fuel.  To the extent that this is the case, were EPA to hold to its earlier position that the producer of transportation fuel is to be the generator of RINs, the WTD’s ownership status, and right to sell, the RINs associated with biofuel production, would be open to question.  However, following a public input process, EPA has apparently taken a step back from its original position, and indicated that it would address the ownership of RINs on a case-by-case basis.    

While the “case by case” approach of EPA to RINs ownership does not provide a definitive federal answer to this question, it does suggest that County assertion of ownership in the form of a registration application to EPA supported by necessary contract documents, and the EPA’s acceptance/approval of the parties participation in the RINs process, should represent a case-specific determination of County ownership, and right to sell, the RINs generated through the treatment processes of the South Plant.  

Staff has sought the input of counsel on this question; counsel has indicated that the contract is written with sufficient breadth that this question should not be a concern.

Additionally, the parties have chosen to pursue registration through the “cellulosic” pathway.  This feedstock category, of the four categories managed by EPA, is the one that has proven least successful in meeting fuel generation targets.  For a number of years consecutively, EPA has needed to revise downwards the annual volume target for transportation fuel through the cellulosic pathway, in the absence of a robust market response to the cellulosic fuel requirements of obligated parties.  This has made for some lack of predictability/instability in this sector of the RINs market.

While these conditions encourage continuing monitoring of market and regulatory developments associated with this project, the potential climate change benefits, together with revenue benefits, indicate that approval of this measure appears to be a reasonable business decision.  

AMENDMENT

Following review by Council’s Legal Counsel and consultation with outside legal counsel retained by WTD, a number of potential changes have been made as part of Amendment S3. These changes insert code references to the Procurement code section addressing real and personal property that authorizes exemption from standard procurement processes under unique circumstances, allowing a negotiated direct sale, as well as to the Procurement code section addressing emissions credits and similar instruments that authorizes exemption from standard procurement processes under unique circumstances, allowing negotiated direct sale emissions credits and similar instruments.  The language is further revised to specify a Council finding of unique circumstances supporting a negotiated direct sale, and to identify pertinent elements of the Strategic Climate Action Plan that address carbon emissions offsets, for which revenue realized through this contract may be expended.  

Amendment S3 would also replace the Attachment A Base Contract, Special Provisions, Biogas Special Provisions and Transaction Confirmation with modified versions.  Those modifications are summarized below.

The Base Contract cover sheet is modified to allow for conditions both where early termination damages apply, and separately, where early termination damages don’t apply.  

The Biogas Transaction Confirmation is modified to: 

· Clarify that the transaction confirmation is specifically for Biogas only  
· Confirm that, for the biogas transaction confirmation, early termination damages don’t apply
· Provide that, for the seller, a default occurs if the delivery start date doesn’t occur within 6 months of the transaction confirmation
· Allow seller and BP to develop a separate agreement in writing to begin early sale, with biogas to be placed in storage pending EPA registration completion
· Provide separate delivery periods 1) for gas and 2) for biogas
· Provide that, If EPA approval doesn’t occur by June 1 2017, unless the parties agree to extend the contract, it expires as of June 30 2017.  Extension of more than 1 year requires Council approval
· Require that any amendment or new agreement requires approval of Council
· Make provisions for start and end dates for two separate  delivery periods
· Require seller to provide buyer with written confirmation of the effective date.  Seller is to provide buyer with a fully executed copy of the transaction confirmation by a specified date and time

The Special Provisions section is modified to: 

· Confirm that early termination damages apply to gas transaction confirmations, but not to biogas transaction confirmations 
· Require that each party pays attorney’s fees except as expressly provided
· Provide that Biogas Special Provisions addendum only applies to sale/purchase of biogas and associated green attributes
· Make technical changes to indemnification language, green attributes language, failure to produce fuel language, and definitions
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