[image: image1.png]u

King County




Transportation, Economy and Environment Committee

STAFF REPORT

	Agenda Item:
	10
	Name:
	Paul Carlson

	Proposed No.:
	2014-0216
	Date:
	July 1, 2014

	Invited:
	Doug Hodson, King County Transit Division


SUBJECT


An ordinance relating to the operation and maintenance of the Seattle Streetcar on behalf of the city of Seattle; adopting an amended and restated agreement between King County and the city of Seattle.
SUMMARY  
Proposed Ordinance 2014-0216 would authorize the executive to approve an interlocal agreement (ILA) with the City of Seattle for the County Transit Division to operate and maintain the City-owned Seattle Streetcar.  It is described as an “amended and restated” ILA because it replaces the current agreement for operation of the South Lake Union (SLU) Streetcar, which expires on December 31, 2014.  It also establishes a new framework to govern the County’s operation of other City of Seattle streetcar lines, including the First Hill Streetcar now under construction and other future streetcar lines.
Today’s staff report reviews the proposed ILA and identifies provisions that require additional staff work.  
BACKGROUND

In 2007, the County agreed to operate, maintain, and partially fund the South Lake Union Streetcar, a City-owned transit system.  Ordinance 15860 approved an ILA that addressed operations and maintenance (O&M) of the South Lake Union line, with specific provisions for cost sharing arrangements during three phases of operation (Startup, Phase 1 – from the beginning of revenue service to the commencement of Sound Transit’s Link Light Rail, and Phase 2 – from the beginning of Link service to the end of 2014).  Phase 2 has been in effect since Fall 2009.  The cost-sharing arrangement for Phase 2 provides that the City pays 25 percent of O&M costs remaining after fare revenue has been subtracted from costs.
The proposed ILA changes this cost sharing agreement for the SLU line.  The First Hill Streetcar is paid for entirely by the City, and the ILA is silent on cost sharing of future streetcar lines.

The Background section of this staff report begins with summary and analysis of Sections 1.0, 2.0, and 15.0 because these involve policy issues for the Committee to review.  There follows a review and summary of the other sections of the ILA.

Based on staff review by the Policy Analyst and Senior Deputy Legal Counsel, Council staff is working with Transit staff and the Prosecuting Attorney’s Office (PAO) on proposed revisions to the ILA and its attachments.  These changes are proposed to clarify the intent of some provisions and correct internal references.  This review is normal procedure, but is highlighted in this case because the Seattle City Council already approved the ILA
, before Proposed Ordinance 2014-0216 was transmitted to the County Council.
Key Sections

1.0 Purpose, Scope and Term of Agreement

This section states that the purpose of the ILA is to establish a uniform framework for County operation of all current and potential future City of Seattle streetcar lines.  The ILA is effective when the City and County enter into it, except that provisions relating to the SLU Line are effective January 1, 2015.
Subsection 1.4, Exhibits, provides that Appendix A of the ILA shall include numbered exhibits:

1. Definitions,
4. Budget and Cost Methodology for Payments by City to County,
5. Payment Schedule, 
6. Points of Contact.
Subsection 1.4.B provides that the Seattle Department of Transportation Director (SDOT Director) and the King County Transit Division General Manager (Transit Manager) can revise exhibits or add new ones and can delegate this authority to designees.  1.4.C requires notification to the City Clerk and the Clerk of the County Council of any exhibit change; according to Transit staff, the intent is to allow Councilmembers to be advised of changes, not to make the Council Clerk responsible for maintaining official records. 
Subsection 1.5, Preliminary Cost Estimate and Annual Updates, establishes the process for developing the annual budget for each Streetcar Line’s operations, regular maintenance, and major maintenance.  The County will provide the City with a detailed estimate by June 30 of the prior year.  Eligible costs are defined in Appendix A, Exhibit 4.  A quarterly payment schedule is established in Appendix A, Exhibit 5.

2.0 Line Agreements
This section provides that a Line Agreement must be reached for each new or extended streetcar line before it goes into revenue service.  The Agreement must be approved by ordinance.  Extension of the duration of a Line Agreement is also subject to approval by ordinance.
Subsection 2.3 provides that each Line Agreement is to include a description and map, Startup Plan, Service and Schedule Plan, Operations Responsibilities List, Maintenance Responsibilities List, and O&M Cost Estimate.
Subsection 2.4 establishes the Term of each Line Agreement (the remaining term of this ILA or five years, whichever is shorter), and requires the Councils to approve renewal or extension of a Line Agreement.
Modification of Appendices

The policy issue raised by Sections 1.0 and 2.0 concerns changes to the ILA Appendices.
The City and County Councils must approve by ordinance any change to the definition of a Streetcar Line, including an extension, and any revision or extension of a Line Agreement.  The SDOT Director and Transit Manager are authorized to make other, mutually agreeable changes to the Appendices, provided that any such changes must be consistent with the ILA.   Examples of these potential changes include:

· New or revised definitions in Appendix A, Exhibit 1;

· Components of the O&M Cost Methodology in Appendix A, Exhibit 4;

· Budget estimate tables in Appendix A, Exhibit 4;

· Payment schedules in Appendix A, Exhibit 5;

· Appendix B, Line Agreement Exhibit C, Service and Schedule Plan;

· Appendix B, Line Agreement Exhibit D, Operations Responsibility List;

· Appendix B, Line Agreement Exhibit E, Maintenance Responsibility List.

This issue is also addressed in Subsection 24.15.  Subsection A requires mutual written agreement to modify the “Agreement and its appendices, exhibits and attachments.”  Subsection B provides that Amendments and revisions to Appendix A, Exhibits 1, 5 and 6, may be made by the SDOT Director and Transit Manager.  These officials can also change Exhibit 4 subject to legislative budget authorization.  While this language is similar to that in Sections 1.0 and 2.0, Subsection 24.15 appears to be the only part of the ILA that authorizes changes to the ILA itself.  Council staff has asked for more background on this language.

Preliminary Analysis re: Sections 1.0 and 2.0
Council staff analysis of Section 1.0 and 2.0 suggests that most of the anticipated modifications to the appendices, exhibits and attachments are appropriately made by the SDOT Director and Transit Manager or their designees, including updated budget numbers or revisions to task lists that reflect a consensus by both Parties.  Analysis is continuing to clarify the intent and meaning of these provisions of the ILA, and to evaluate the one reference to amending the ILA itself.
15.0 Compensation; Billing

Subsection 15.1, O&M Cost Reimbursement, defines how the City will compensate the County for O&M of the SLU Line and First Hill Line.

15.1.A defines the compensation framework for the SLU Line.

15.1.B provides for the First Hill Line, that the City will reimburse the County for all eligible operations, Routine Maintenance, Major Maintenance and “replacement” of the First Hill Line, and all other City costs identified in this ILA.

There is no language concerning the compensation framework for extensions of existing Lines or new Lines.  
Analysis of this section will focus on the SLU compensation framework and invoices.

Payment share and mechanism for SLU

SLU costs continue to be split between the City and County, but the cost sharing mechanism is revised.  Under the current ILA, the County pays for 75 percent of SLU O&M costs net of fares, with the City responsible for the remaining 25 percent.  Fares are defined in Exhibit E to the current ILA.

Under the proposed new ILA, the County pays a fixed contribution.  Each year of the five-year ILA, the County pays a capped annual contribution starting at $1,350,000 in 2015 and increasing by $50,000 per year.  The City will pay all O&M costs above the County’s capped contribution.  Fare revenue goes to the City, with ORCA generated fare revenue retained by the County and credited against the City’s costs.  

Table I shows County figures for 2008-2013 SLU expenditures and fare revenues.
  The 2015-2019 figures are City estimates of quarterly total costs, ORCA generated revenue, King County payment, and the City payment due after the ORCA fare revenue is subtracted.  The 2015-2019 dollar figures are from Appendix A, Exhibit 5 (Payment Schedule).

Table I.  South Lake Union Line Estimated Costs, 2008-2013 and 2015-2019
	
	
	Fare Revenue/ORCA
	King County
	City of Seattle

	 
	Total Costs
	$
	%
	$
	%
	$
	%

	2008
	 $    2,470,150 
	 $     275,185 
	11.1%
	 $                0 
	-
	$2,194,965 
	88.9%

	2009
	 $    2,590,319    
	 $     413,608 
	16.0%
	 $    924,425 
	35.7%
	$1,252,286  
	48.3%

	2010
	 $    2,219,406
	 S     288,470
	13.0%
	 $ 1,448,202
	65.3%
	 $   482,734 
	21.8%

	2011
	 $    2,155,393 
	 $     430,880 
	20.0%
	 $ 1,293,385 
	60.0%
	 $   431,128 
	20.0%

	2012
	 $    2,416,720   
	 $     529,121 
	21.9%
	 $ 1,415,699 
	58.6%
	 $   471,900
	19.5%

	2013
	 $    2,683,116 
	 $     756,504 
	28.2%
	 $ 1,444,959 
	53.9%
	 $   481,653 
	18.0%

	 
	  
	
	
	
	
	
	

	2015
	 $    2,700,000 
	 $     796,000 
	29.5%
	 $ 1,350,000 
	50.0%
	 $   554,000 
	20.5%

	2016
	 $    2,780,000 
	 $     866,000 
	31.2%
	 $ 1,400,000
	50.4%
	 $   514,000 
	18.5%

	2017
	 $    2,860,000 
	 $     940,000 
	32.9%
	 $ 1,450,000
	50.7%
	 $   470,000 
	16.4%

	2018
	 $    2,950,000 
	 $   1,103,000 
	37.4%
	 $ 1,500,000
	50.8%
	 $   347,000 
	11.8%

	2019
	 $    3,040,000 
	 $   1,172,000 
	38.6%
	 $ 1,550,000
	51.0%
	 $   318,000 
	10.5%


Notes:  (1) 2008 and most of 2009 were operating under the Phase 1 cost sharing arrangement, with a higher City share of costs.  (2) 2008-2013 figures (and presumably the 2015-2019 figures) exclude reimbursable project expenditures that are 100% covered by the City and also certain County overhead costs.

The City estimate for 2015-2019 assumes that in 2015, fares pay for about 30 percent of expenses, the County contributes 50 percent, and the City pays just over 20 percent.  In subsequent years, the estimate shows total costs, fare revenue, and the County contribution increasing, while the City share drops.

The County share remains the same regardless of actual total costs and fare revenue:

· If total costs are higher than the estimate, the County’s payment amount is the same and the City pays more.

· If total costs are the same but fare revenue is lower than projected, the County’s payment amount is the same and the City owes more.

Revised SLU Cost Sharing Due to a Major Service Reduction – Ordinance 15860, approving the current SLU Agreement, requires the revised and extended SLU Agreement to be consistent with the Transit Strategic Plan.  As the Executive’s transmittal letter notes: 

“particular attention was placed on the feature of cost reimbursement related to the operations and maintenance of the South Lake Union Streetcar line and what might happen in the event of a substantial transit service reduction due to a major funding shortfall. 

“As such, the Transit Division has looked at the South Lake Union Streetcar line similar to other service partnerships and applied the Transit Service Guidelines for route performance. This analysis is included in the 2013 Service Guidelines Report. Accordingly, the amended and restated agreement allows for a mechanism to reduce service levels on the South Lake Union Streetcar line in the event of a major funding shortfall. This provision therefore meets the requirement for consistency with the Transit Strategic Plan.”

Subsection 15.1.A (iii) provides that the County may reduce its annual contribution in the event of a major service reduction, consistent with the Service Guidelines.  The ILA’s 15.1.A (iii) provides that a Metro Transit service reduction process’s outcome for the SLU will be applied to the County payment.  The example in the ILA is that a 10 percent reduction of SLU service hours would result in a 10 percent reduction of the County payment.  This hypothetical 10 percent figure refers to an identified reduction in SLU Line service, which may be a different percentage than the overall system reduction.  Although a reduction could be disputed by the City, the County would have sole and final authority to determine the amount of the reduction.

Under the King County Metro Service Guidelines, each year Spring ridership data is used to assess the performance of all bus routes and the SLU Streetcar (referred to as Route 98 in the Service Guidelines Annual Report).  Route performance is measured by rides per platform hour and passenger miles per platform mile.  When developing a large-scale service reduction proposal, the Transit Division uses these performance measures as part of the complex process of identifying a package of service reductions.  

The ILA does not refer to a proposal, announced by the Executive, for cities to buy back transit service.

Invoices and Payment 

Subsection 15.2, Invoices and Payment, provides that the City will make payments according to Exhibit 5, Payment Schedule.  As transmitted, Exhibit 5 includes a payment schedule for the SLU Line and a payment schedule for the First Hill Line.  A process for reconciliation of budget and fare revenues is outlined, including the City’s right to dispute the County figures and provision for either Party to audit the other’s books, conducted by a firm not working on a contingency basis.

Currently, SLU ridership and fares are estimated through surveys and observation.  The County and City follow a process for reconciling ridership and fare numbers based on this input.  There is currently a disagreement about reconciliation of fares that amounts to a $328,000 difference concerning the amount that the City owes the County.

The new cost sharing methodology and the addition of ORCA readers both address the potential for disagreement during the term of the new ILA.  The SLU and First Hill Lines will both have off-board ORCA readers installed at the stops, which should provide more robust data concerning fare revenue and ridership.  For the SLU Line, the annual County payment would be set, limiting the need for reconciliation.
Preliminary Analysis
The amended ILA significantly changes the methodology for payment calculations for compensation to King County Metro for SLU line operations.  Does the Committee have any questions or comments on this new methodology?
Section by Section Review

Here is a summary of the other sections and Appendices.

1.0 – discussed above

2.0 – discussed above 
3.0 Seattle Streetcar in General

This section defines County obligations (3.1) and City obligations (3.2).  These apply to all streetcar lines and are modified from the obligations in the 2007 ILA.  Key differences:  County takes on responsibility for providing information related to audits, towing damaged streetcars, invoicing the City for expenses (new language, not new practice).  The City takes on responsibility for setting, collecting, and enforcing fares, and paying all utilities including the electricity for traction power.

4.0 Ownership and Use of the Seattle Streetcar

In addition to stating that the City owns the Streetcar facilities and streetcars (4.1), this section provides that the City has control over sponsorship, advertising, and related signage or graphics (4.2), with County objections limited to safety or operability concerns, not advertising content.
Subsection 4.3, Fares; Fare Collection System; Fare Media Sales – provides that the City is responsible for collecting fares, ORCA fare collection readers will be installed, fares collected with ORCA technology will match Metro Transit fares or Link Light Rail fares, and the City will be responsible for fare enforcement.
Subsection 4.4 provides that, if the City incorporates sustainable design features into streetcar maintenance facilities, the County will provide City reasonable access to the facilities so the design features can be evaluated.
Subsection 4.5 provides for City notification to the County of Special Events affecting Streetcar operations.
5.0 Operations

This section addresses a daily “Unusual Occurrence Report” that the County is required to send the City and mutual notification of incidents that might result in liability claims.  Subsection 5.2 addresses “Bus Bridge,” or substitute bus service in case of extended streetcar service disruption, costs of which are reimbursed by the City.
6.0 Maintenance

This section addresses the County’s responsibility for maintenance and the City’s role in providing resources and setting policy.  Subsections address non-revenue vehicles (6.2), Tools (6.3), Documentation (6.4), Configuration Management (6.5), Facilities and Equipment Maintenance (6.6), Vehicle Maintenance (6.7), and Systems and Electrical Maintenance (6.8).
Subsection 6.9, Joint Use Facilities, discusses transit facilities (utility and traffic signal poles, pedestrian facilities) that will become “joint use facilities.”  For example, some of the trolleybus Overhead Contact System (OCS) wires are currently used only by the County-owned trolleybus fleet.  OCS infrastructure that will also be used for a City-owned Streetcar Line would be designated as a joint use facility.  Many Streetcar stops will be exclusively used by the Streetcar, but if there is a stop used by the Streetcar and a bus route, it would be a joint use facility.

The City will fund new joint use facilities that are required solely to accommodate Streetcar facilities; the Parties agree to collaborate on design; and the costs of operating, maintaining, and replacing are shared equally.  If another Party also uses the facility, the Parties “shall endeavor to allocate equal shares.”
7.0 Customer Service, Information, and Marketing

This section provides that the County is responsible for customer information and the cost of standard signage for stops, and the City is responsible for route and service information on passenger shelters, and reimbursing the County for new, additional or different graphics or signage.  The County has sole responsibility for communications about streetcar accidents, delays, and service changes.  The City can provide Streetcar information through its branded website and social media.
8.0 Safety

The County will maintain a System Safety Program Plan (SSPP) as required by federal regulations, and the City will pay for the costs of any State safety audit and the costs of implementing corrective measures.
9.0 Security and Law Enforcement

The City is responsible for security, law enforcement, and fare inspection and enforcement.  The County will include the Streetcar in Metro safety and hazard response plans.
10.0 Overhead Contact System Work

The Streetcars are powered by overhead wires, as are the County’s Electric Trolleybuses (ETBs).  Each mode has an Overhead Contact System (OCS).  The ETB wires have been modified for the Streetcar lines and further ETB wire modification is projected.  Section 10.0 contains the City’s warranty that any Streetcar OCS impacts on the ETB OCS system will not affect ETB speed and operational flexibility, except by mutual written agreement.  If the current or future Streetcar OCS causes operational or liability issues for the ETBs, the City will pay the costs to address these issues.  If new Streetcar lines require temporary or permanent relocation of ETB OCS infrastructure, the City will pay these costs.
11.0 Administration

This section clarifies that the County manages O&M personnel and the City manages its police and security personnel, including payroll, benefits and records.  Subsection 11.3 provides that if the City charges the County a tax, fee or permit for operation of the Streetcar, the County shall include the amount plus an administrative fee of up to 10 percent on its invoice.   
12.0 Audits, Inspections, and Reports

This section provides that the City, County Auditor, State Auditor, and federal auditors may audit City or County Streetcar records.  The Parties must keep records according to their retention schedules.  The County can bill the City for audit preparation costs provided that there is no double billing and subject to City questioning of costs.
13.0 Performance Requirements and Reporting
This section addresses ridership and performance data.  The County will perform National Transit Database (NTD) reporting for the SLU Streetcar and the City will perform the NTD reporting for the First Hill Streetcar.
14.0 Material and Warranty Management

This section provides that the County will process warranty claims for streetcar vehicles, systems and equipment and defines City and County responsibilities for establishing and maintaining inventories of spare parts and supplies necessary to maintain streetcars and equipment in good working order.  Detailed provision is made for “crossovers” and other equipment that will allow the OCS trolleywires to serve both the trolleybuses and Streetcar Lines.
15.0 – discussed above
16.0 Federal Funding Requirements 
This section recognizes the City’s intent to use federal funds to pay for some County work, and provides that federal funding shall not relieve the City of its obligation to pay the County as required by this ILA.
17.0 Designated Representatives 
This section requires the City and County to designate representatives for communication and coordinating staff work.  The current designees, the City Rail Manager (Ethan Melone or successor) and the Transit Division Design & Construction Manager (Randy Witt) are listed in Exhibit 6 of Appendix A, along with contact information for the Seattle Department of Transportation Director and the Transit Division General Manager.
Sections 18-20 have been reviewed by the PAO, Risk Management, and the Council’s Senior Deputy Legal Counsel.  No legal issues have been identified.
18.0 Indemnification
This section covers Indemnity for Design (18.1), Indemnity for Construction (18.2), Indemnity for Streetcar Vehicle Manufacture Liability (18.3), Indemnity for City of Seattle Maintenance Responsibilities (18.4). Indemnity for King County Maintenance and Operation Responsibilities (18.5), Indemnity for Ordinance or Regulation (18.7)
19.0 Insurance
This section addresses Property Damage Insurance, (19.1), Risk Management Program (19.2), and Workers’ Compensation (19.3).  The City is responsible for all property damage insurance for Streetcar vehicles, equipment, and facilities.  Both the County and City acknowledge that each is self-insured.
20.0 Claims Management
This section addresses Allocation of Claims Management Duties (20.1) and Confidentiality (20.2)
PAO review of Section 21.0 is in process.

21.0 Hazardous Substances
This section provides that the City shall indemnify, defend and hold harmless the County against claims relating to Hazardous Substances arising out of design, construction, repair, modification or demolition of the Streetcar, except to the extent caused by the act or omission of the County.
The County shall indemnify, defend and hold harmless the City against claims relating to Hazardous Substances arising out of the County’s operation or maintenance of the Streetcar, except to the extent caused by the act or omission of the City.

22.0 Dispute Resolution

The dispute resolution mechanism includes the following steps:

1. The Designated Representatives confer and try to address the problem within 10 business days, if this does not work

2. The SDOT Director and Transit Manager confer and try to address the problem within 10 business days; if this does not work,

3. The Parties may agree to non-binding mediation, splitting the costs, or

4. With or without step 3, a Party may move to litigation (section 24.5 provides that legal action will be in the King County Superior Court).

Both Parties agree to continue to perform their responsibilities while resolution of a dispute is sought.

Subsection 22.6 allows for “tolling” of any statute of limitation or statute of repose. 

23.0 Termination

This section authorizes either Party to terminate the ILA or a Line Agreement for default or convenience, in each case with 180 days advance written notice and an opportunity to address any problems.  Further, the County’s obligation to perform work is conditioned on the County Council’s appropriation of sufficient funds, as determined by the Transit Manager’s sole and absolute discretion.
24.0 General Provisions
Most of these subsections are standard provisions.  One worth noting is Subsection 24.15, Amendments and Modifications.  (See discussion of Sections 1.0 and 2.0.)

25.0 Extension, Renewal, and Expiration

This section provides that, 18 months prior to the end of the Term, the Parties are to begin discussing extension or renewal of the ILA.  Subject to approval by the City and County Council, the Parties are to execute a written extension 12 months before the ILA expires.  The Parties may agree in writing to extend or renew by a closer date to expiration.
26.0 Execution of Agreement

This section allows for execution in two counterparts.

Appendices

The ILA has two appendices.  Appendix A includes four Exhibits covering the entire ILA; Appendix B contains the South Lake Union Line Agreement and its exhibits, and the First Hill Line Agreement and its exhibits.
Appendix A 
· Exhibit 1.  Definitions

· Exhibit 4.  Budget and Cost Methodology for Payments by City to County
· Exhibit 5.  Payment Schedule

· Exhibit 6.  Points of Contact

Appendix B

Appendix B consists of each separate Line Agreement including its attached Exhibits:

A. Line Description (this is actually a map);
B. Startup Plan;

C.  Service and Schedule Plan;

D.  Operations;

E.  Maintenance.
There is also a reference to Exhibit F, O&M Cost Estimate, but the O&M Cost Estimate for each Line is part of Appendix A, Exhibit 4.
As transmitted by the Executive, Appendix B comprises:

· South Lake Union Streetcar Line Agreement with Exhibits A-E (there is no Startup Plan as the Line is already running)
· First Hill Streetcar Line Agreement with Exhibits A-E

If the City and County Councils approve a future ordinance adding a new line or extending an existing line, the future ordinance would revise Appendix B to include the new Line Agreement or revise the existing Line Agreement.  Presumably, the future ordinance would also amend the ILA Subsection 15.1 to specify a cost framework for the new or extended Line.
Ordinance
The text of the proposed ordinance is taken from Ordinance 15860, approved in 2007.  Council staff is evaluating the need for an amendment to update references.
NEXT STEPS

Council staff is continuing its review with the goal of bringing a proposed amendment to the next Committee meeting.

ATTACHMENTS:

1.  Proposed Ordinance 2014-0216, including attachment
2.  Executive’s transmittal letter

3.  Fiscal Note
� Final action was taken by the Seattle City Council on May 19, 2014


�In some cases, County and City figures do not match. 
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