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REVISED STAFF REPORT

As reported out of the Budget and Fiscal Management Committee

Proposed Ordinances 2005-0258 and 2005-0259 passed out of committee with “Do Pass” recommendations.  The ordinances will authorize the implementation of two new fees and one fee increase charged by the Department of Judicial Administration.  

· Proposed Ordinance 2005-0258 will authorize a ten cent per page fee for remote on-line access to files in the Superior Court’s electronic court records (ECR) system.  

· Proposed Ordinance 2005-0259 will increase the surcharge supporting the courthouse facilitator program from $10 to $20 and will also allow the court to retain five percent of the county’s portion of domestic violence prevention fees to apply to administrative costs.  

The proposed fee changes are in response to recently enacted RCW changes in the last legislative session and to Supreme Court General Rule 31.  
SUBJECT:
Two Proposed Ordinances implementing changes to the King County Code relating to fees charged by the Department of Judicial Administration (DJA)
SUMMARY:


The Executive has transmitted two ordinances that would make changes to one surcharge provision charged by the DJA and will also institute two new fees.  The Revised Code of Washington (RCW) governs authority of the Superior Court Clerks to collect fees for services.  The proposed ordinances would make changes to the superior court fee schedule in KCC and would serve to align King County Code (KCC) with the RCW and Supreme Court General Rule 31.  The following is a brief description of the proposed changes:
· Proposed Ordinance 2005-0258, if approved, will authorize DJA to assess a new fee for providing remote on-line access to the electronic court records (ECR) system.  The fee is proposed to be ten cents per page.  The Supreme Court General Rule 31 (GR 31) provides the basis for remote on-line access, although any fee charged is pursuant to the local jurisdiction.  
· Proposed Ordinance 2005-0259, if approved, will authorize DJA to retain five percent of the county’s portion of domestic violence prevention fees and will increase the surcharge for court filing fees for domestic relations cases from ten to twenty dollars, in accordance with changes to RCW instituted in the recent Washington state legislative session.  
BACKGROUND:
In May 2004, technical updates to the King County Code (KCC) regarding Superior Court fees, which are administered through the Department of Judicial Administration (DJA), were approved by the council.  The 2004 extensive review by DJA updated KCC to be current with state authority and Superior Court Clerk practices.  (Some 2004 revisions corrected twenty year old changes.)  At that time, DJA made a commitment to aggressively update KCC on a regular basis.  The proposed legislation would meet that obligation by revising KCC to align with changes in the RCW recently enacted by the state legislature.  The changes will also reflect the Court’s response pursuant to Supreme Court General Rule 31 that became effective in October 2004.  
Revised Code of Washington:

The Revised Code of Washington (RCW) Title 36 includes statutes for county governments.  RCW 36.18 specifically is entitled “Fees of County Officers” and sets a number of fees to be collected by the Clerks and/or Officers of the Superior Court.  In some cases, the RCW also specifies that fees be proscribed and set by local ordinance.  Most Superior Court fees are addressed in the following areas of RCW 36.18:

· RCW 36.18.020 lists specific fees that are collected by Superior Court clerks for their official services.  
· RCW 36.18.050 states that for services that have no fee or compensation delineated in RCW, the clerk may collect a fee that is similar to other fees provided for in RCW.

· RCW 36.18.016 provides additional authority for the collection of various fees.
In addition, RCW 26 provides for domestic relations cases and authorizes certain Superior Court fees.

· RCW 26.12.240 allows a county to create a courthouse facilitator program to provide basic services to pro se litigants
 in family law cases and authorizes a county to impose user fees and/or a surcharge for the express purpose of supporting the facilitator program.  
Supreme Court General Rule 31 (GR 31)
On October 26, 2004, GR 31 became effective and was instituted to facilitate access by the public to all court records, regardless of the physical form of the records.  The Court deemed the decision necessary to provide a comprehensive rule for access to hard copy and electronic records and to properly define public access to those records.  GR 31 does not compel each court to produce online versions of court records; although it does provide instructions for courts that currently have records available online or are moving in that direction in the future
.  While GR 31 is specific as to not charging a fee for viewing court records “in person” in the courthouse, it does not specifically address charges associated with viewing court records on-line.  Consequently, any fee charged is pursuant to the local jurisdiction.  
The Judicial Information System Committee
 is directed by RCW 2.68.050 to plan for and implement processes for making judicial information available electronically and to establish standards for the services.  The JIS committee has been monitoring GR 31 and is scheduled to report to the Court by October 6, 2005 on its function and to make suggestions for amendments to the rule.  
King County Code:

KCC 2.99.030 establishes fee policy for King County.  Subsections A and C of that fee policy acknowledge that fees established by state statute are not subject to the county fee policies.  Both subsections are quoted below:

A.  Any fee for which the amount or rate is established by state statute is exempt from this chapter.

C.  Any fees established by the prosecuting attorney, superior court or district court at their discretion under authority granted by state statute are exempt from this chapter.

Although the RCW governs Superior Court Clerks fees, the King County Code also lists certain Superior Court fees for the following reasons:  
1. RCW stipulates that the fee should be set by local ordinance.  
2. The RCW authorizes a fee for a broad category of services and the county wishes to list the specific services for which the fee will be charged.  
3. The local authority wishes to codify case law decisions regarding court fees.  
Consequently, the Superior Court Clerk collects fees pursuant to RCW and any applicable KCC.  

ANALYSIS:
The proposed legislation would revise KCC to align with changes in the RCW recently enacted by the state legislature and with Supreme Court General Rule 31.  The RCW fee changes become effective on July 25, 2005.  Each of the proposed changes is discussed below.
NEW ten cent per page fee for remote on-line access to court records  (PO 2005-0258)
Fees:  Proposed Ordinance 2005-0258 would approve a new ten cent per page fee for on-line accessed court files.  
The legislation would authorize the Superior Court, via the Department of Judicial Administration, to begin a new service pursuant to Supreme Court GR 31 regarding access to court records.  The court would begin providing remote on-line access to certain court files and documents through access to the county’s electronic court records (ECR) system.  DJA anticipates that remote online access will provide the public with a faster, more private level of access to judicial information and records and may diminish the need for citizens to travel to downtown Seattle or the RJC, thus providing an expanded service option to King County citizens.  
Proposed Ordinance 2005-0258 would add a new section to KCC 4.83 to allow fees for “providing remote on-line access to King County superior court files”.  If the proposal is approved, KCC would also change to allow a fee of ten cents per page and to establish a procedure for the collection of the fees.  It should be noted that GR 31 does not specifically address charges associated with viewing court records on-line.  Consequently, the proposed fee, if approved, would be a new county fee that is not pursuant to state mandate or direction.  As a local jurisdiction, the county has the authority to charge a fee.  
Pursuant to GR 31, court records are and will continue to be made available without charge to customers who visit in person the King County Courthouse or the Kent Regional Justice Center.  
Fiscal Impact:  The fiscal note shows that revenues generated by the ten cent per page fee are anticipated to be $23,000 in 2005 and $140,000 during the first full year of operation.  In addition, the court will most likely request 2.00 FTEs in the 2006 budget, whose costs would be backed by these revenues.  These supporting FTEs would be comprised of a technical staff to maintain the system and a customer service staff.  Although the fiscal note states that the 2006 costs of proposed new staff would be supported by the fee revenues, it should be noted that this would only be possible if revenues reach projected levels.  
In addition, it should be noted that the ECR system used by DJA has experienced significant problems in the last two months.  At this time, it is unclear whether these problems will affect future remote access.  The system has been repaired and is now functioning properly; however, late June and July records need to be scanned to bring the system up-to-date.  The fiscal note assumed November and December revenue expectations for 2005 to be $23,333.  Consequently, these assumptions should not be affected.  
Issue:  GR 31 requires that certain personal identifiers be omitted or redacted from the court records including social security number, names of minor children, financial account numbers and driver’s license numbers.  GR 31 further states that it is the responsibility of legal counsel and parties to filings to ensure that this information is blocked.  Staff raised concerns as to county liability, should a personal identifier not be redacted.  Staff consulted the Prosecuting Attorney’s Office (PAO) who reviewed the rule and verified that redacting is not the responsibility of the clerk.  The PAO further stated that the clerk deals with these records in a ministerial capacity and should not be required to review each pleading
.  
NEW Domestic violence prevention account fee 
(PO 2005-0259)
RCW 36 was revised during the recent Washington state legislative session.  Proposed Ordinance 2005-0259, if approved, will change the superior court fee schedule to reflect the revision.  This is a new state mandated fee that will allow for (1) revenues to support the state domestic violence prevention account, (2) “pass through” money to community based domestic violence agencies, and (3) the county to retain a five percent portion of the pass through dollars to cover administrative costs.  
Fees:
RCW 36.18.016(2)(b) was amended by adding a new section regarding domestic violence prevention programs.  The section states that in addition to the first filing fee of $200 required in RCW 36.18.020(2), “petitions for dissolution, legal separation, or declaration concerning the validity of marriage” shall pay a thirty dollar fee.  Of this $30 fee collected by the court, twenty-four dollars is to be sent to the state treasury for deposit in the domestic violence prevention account.  
The remaining six dollar portion of the fee is retained by the county for community based services to domestic violence victims.  This amount is intended to “pass through” to county community based programs.  DJA will be working with community agencies to develop criteria for agency use of the fee revenues (totaling approximately $32,300 annually) to aid domestic violence victims.  

The new RCW change allows that five percent of the fee - or thirty cents - may be retained by the court to cover administrative costs associated with handling.  Proposed Ordinance 2005-0259 would add a new section to KCC 4.71 allowing collection of the administrative fee.  
Fiscal Impact:   Per the fiscal note, the five percent fee would generate annual revenues of roughly $1,700 per year.  The estimated amount of 2005 collections is $700.  
Domestic relations cases $10 surcharge increase
(PO 2005-0259)
Proposed Ordinance 2005-0259, if approved, will increase the courthouse facilitator program surcharge from $10 to $20 in the superior court fee schedule.  RCW 26 was revised during the recent Washington state legislative session to increase the limit a county may impose for user fees.  This is not a mandated fee, but a discretionary fee that a county may impose to support the facilitator program.  
Surcharge:
RCW 26.12.240 allows a county to create a courthouse facilitator program to provide basic services to pro se litigants involved in family law cases and to impose a surcharge to pay for the program’s expenses.  The legislature increased the fee limit from ten dollars to twenty dollars.  The court intends that this allowable fee increase will help the county move closer to full cost recovery for the service.  
This facilitator program began in 1993 to help guide non-represented citizens through the court process.  The facilitators assist both petitioners and respondents as information providers.  They do not serve as advocates.  This fee has not increased since its inception twelve years ago.  Basic services provided to non-represented persons by courthouse facilitators include:  
1. Explaining the court process.  
2. Identifying and helping locate forms for family law cases.  
3. Providing information regarding the process for scheduling court hearings.  
4. Checking paperwork before a party goes to court.  
5. Arranging for an interpreter for initial court appearances.  
6. Referring to other agencies for extra help parties may need.  
7. Computing child support from income information provided by the parties.  
Fiscal Impact:    An estimated 7,620 family law cases are filed with the court each year.  Per the fiscal note, the surcharge would generate annual revenues of roughly $152,400, an increase of $76,200 per year over previous collections.  The estimated amount of increased 2005 collections is $31,750.  
Reasonableness:  Passage of Proposed Ordinances 2005-0258 and 2005-0259 would update KCC to reflect RCW and Superior Court GR 31.  The fees authorized to be collected would provide revenues to directly support the programs or associated administrative costs.  Passage of the legislation would be a reasonable business decision.  
INVITED:

· Barbara Miner, Director, DJA

· Janine Joly, Civil Division , PAO
� “Pro se” means on one’s own behalf.  A pro se litigant is a person or persons who choose to, or who must, represent themselves in legal proceedings without a lawyer.


� Although General Rules are not legislated per RCW, the rules are for consistency among the courts and are therefore considered as operational mandates.  


� Per the Washington Courts website, the committee shall be composed of four members from the appellate court level (Supreme Court and Court of Appeals), five members from the superior court level, two of whom shall be members of the Superior Court Judges' Association, four members from the courts of limited jurisdiction level, and three at large members from outside the judiciary, one of whom will be a member of the Washington State Bar Association, one of whom will be a member of the Washington Association of Sheriffs and Police Chiefs, and one of whom will be a member of the Washington State Association of Prosecuting Attorneys


� DJA may process over 8,000 documents daily.  
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