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Introduction

This report summarizes the information gathered during completion of the work plan required by Ordinance 17726, which established a moratorium on medical marijuana collective gardens and dispensaries in unincorporated King County.  The work plan addressed the following topics:

· Review of the impacts of existing medical marijuana collective gardens, dispensaries and state licensed recreational marijuana businesses in unincorporated King County;

· Review of proposed or adopted state legislation intended to integrate the medical and recreational marijuana systems; and

· Consideration of whether adoption of land use regulations would address the impacts and concerns identified in the review of the state’s anticipated plans for regulating recreational and medical marijuana.

Background

In December 2013 the King County Council (Council) adopted Ordinance 17726.  This ordinance established a one-year moratorium prohibiting the location, establishment or expansion of any medical marijuana collective garden or dispensary established in reliance on RCW 69.51A (Medical Marijuana Law) in unincorporated King County, whether for profit or not-for-profit.  

With the passage of this ordinance, the County will not issue a building permit, occupancy permit, public health approval or development permit or approval of any kind for a medical marijuana collective garden or dispensary.  Furthermore, the ordinance nullifies any land use approvals or other permits for any medical marijuana operation that is issued as a result of error or by use of vague or deceptive descriptions during the moratorium.

Current Situation

Medical Marijuana

In 1998, voters in Washington joined voters in several other states to legalize medical marijuana with the passage of Initiative 692 (I-692).  I-692 limited criminal penalties on the use, possession, and cultivation of marijuana by patients who possess valid documentation from their physician or medical professional affirming that he or she suffers from a debilitating condition and that the potential benefits of the medical use of marijuana would likely outweigh the health risks.  After I-692 was implemented, many areas of concern arose that had not been adequately addressed in the original measure.  

In 2011, the legislature adopted ESSB 5073.  This bill was intended to address those concerns by developing a regulatory framework for medical marijuana collective gardens and establishing a statewide registry of patients with valid authorizations.  The Governor vetoed significant portions of the legislation, primarily those elements that would have regulated the sellers and users, while leaving intact other elements of the bill that ultimately became law.  One of the remaining elements has been interpreted by the courts to allow distribution of marijuana, marketed for medical purposes, through collective gardens. Marijuana distributors have interpreted this phrase to allow sales to customers through what are commonly known as medical marijuana dispensaries.  Further, while the law, Chapter 181, Laws of WA 2011, establishes the rights of those with authorization from a provider to use medical marijuana, the mechanisms that would have allowed law enforcement to confirm such authorizations were also vetoed.  

Recreational Marijuana

On November 6, 2012 Washington voters approved Initiative 502 (I-502) with 55.7 percent of the vote; the measure passed by 63.5 percent in King County.  Prior to the passage of I-502, marijuana was a controlled substance under state law and possession of an amount of marijuana suitable for personal use was a misdemeanor (would not result in prison time).  

The cultivation, transport, sale, and possession of marijuana remain federal crimes for which individuals may still be prosecuted.  At the same time, state officials have met with federal representatives to describe the state’s plans for implementing a well-regulated system that allows recreational use of the drug while taking significant measures to limit its availability to youth, and to direct funding to local governments for law enforcement, zoning and land use code enforcement, and for the prevention of abuse.  

King County

Inter-Branch Team

In 2013, the King County Executive formed an Inter-Branch Team (IBT) to review and comment on the state-proposed regulatory framework for implementing I-502, and to develop a unified approach to legalization across County government.  The IBT includes representatives from multiple executive agencies, the Council, and the Executive's Office.

The IBTtracks changes in state and federal law that impact legalization in Washington State, and has developed the following draft legislative priorities for the 2015 Legislative Session:

· Close the medical marijuana regulatory gap. Ensure that all marijuana sold in Washington State is sold under a legal regulatory framework that is workable.  Balance legal controls and patient access so that the system is not onerous to patients and yet a strong standard of care exists for health providers.
· Provide dedicated revenue to local governments to address local impacts in jurisdictions that allow marijuana stores (e.g., zoning/land use code enforcement, local law enforcement, local prevention efforts).
· Support a strong system of state agency implementation. Support state regulatory agency (WSLCB, DSHS, DOH) funding/personnel/policy requests that will help create a strong statewide regulatory system and ensure that marijuana businesses operate legally (similar to other state-regulated businesses).
· Support funding/policy for statewide prevention efforts and chemical dependency treatment for marijuana (including diversion for youth in possession) to address disproportionate use rates. 
· Assure that state law provides for local regulation as needed if more stringent than state framework, particularly to avoid youth use.  
· Support dedicated funding for research/reporting to track & respond to potential impacts.  

Final determination of the issues King County supports in the 2015 Legislative Session will be made this fall as part of the development of the 2015 King County State Legislative Agenda.

Department of Permitting and Environmental Review 

In 2013, prior to the adoption of zoning for marijuana uses, and prior to enactment of the moratorium on medical marijuana collective gardens and dispensaries, the Department of Permitting and Environmental Review (DPER) issued a director's determination related to the siting of marijuana uses in unincorporated King County.  This determination identified the Neighborhood Business (NB), Community Business (CB), Regional Business (RB) and Office (O) zones as appropriate locations for medical marijuana collective gardens.  The determination concluded:

"Collective gardens are not listed as a use in the permitted use tables or the SIC manual.  Because of the potential for traffic and other disturbances that could occur in connection with the establishment of a collective garden, the use is not appropriate for the RA and R zoning classifications.  This use is appropriate in zones that are intended to allow for retail and personal service uses, the NB, CB, RB, and O zones.  

"The private, unlicensed, noncommercial production, possession, transportation, delivery or administration of cannabis for medical use as authorized under RCW 69.51A.040 by an individual qualifying patient or designated provider not part of a collective garden is not a land use governed by the zoning code.  RCW 69.51A.025.

"The acquisition, possession, manufacture, sale, or use of cannabis for nonmedical purposes is also not a land use governed by the zoning code.  Nothing in this zoning determination precludes prosecution or punishment for crimes involving the manufacture or delivery of cannabis for nonmedical purposes.  RCW 69.51A.020"

Due to the moratorium currently in place, the director’s determination is applicable in limited circumstances.

Court Cases

A lawsuit is pending in Chelan County Superior Court challenging the City of Wenatchee’s policy that states that acquisition of a city business license (presumably required for all businesses operating in the city) requires compliance with federal law.  The policy precludes marijuana businesses in the city limits because of the federal prohibition on marijuana.  The City has responded that its policy is simply a local regulation and that local regulations limiting or banning marijuana businesses are allowed by state law.  The city has asked the court to dismiss the suit against it because the plaintiff has not applied for a business license.  The case is set for a hearing in September.    

In a formal Attorney General Opinion issued January 16, 2014, the Washington State Attorney General’s Office concluded that “I-502 left in place the normal powers of local governments to regulate within their jurisdictions” and that “…nothing in I-502 limits that authority with respect to licensed marijuana businesses.” As a result, it appears that local jurisdictions can ban marijuana businesses in their jurisdictions.  

Division One of the Washington State Court of Appeals came to a similar conclusion on March 31, 2014 when it upheld the City of Kent’s ban on medical marijuana businesses.  The Court reasoned that because medical marijuana collective gardens are illegal under state statute, and because medical marijuana users are entitled only to an affirmative defense against criminal prosecution, Kent’s ordinance was consistent with state law and was not preempted. 

Complaints Received and Code Enforcement

DPER's Code Enforcement Section has received several complaints regarding medical marijuana collective gardens and dispensaries.  

Rural Areas. Complaints received from unincorporated rural areas include the conversion without permits of a structure, garage or out-building to grow marijuana, and concerns about foot and vehicle traffic .  One complaint involves the conversion of a house to grow and dispense medical marijuana.  

Urban Areas. Complaints received from unincorporated urban areas involve conversion of commercial buildings into medical marijuana collective gardens or dispensaries without permits.  Two locations have closed (they opened after the moratorium went into effect) and one location has applied for a state license to open as a recreational marijuana retail location (unsuccessful as of the date of this report).

Overarching Concerns. The most common concern in all the complaints received is a fear of increased criminal activity associated with the availability of cash and product at a medical marijuana collective garden or dispensary.  Other concerns involve recreational marijuana facilities posing as medical marijuana collective gardens in order to get around regulations.  This is very difficult to prove or disprove.

Legislation

King County has supported closing the regulatory gap between the medical and recreational marijuana laws in the past two legislative sessions.  Without closing the gap, a legal, regulated system will likely not succeed, as consumers may continue to choose less expensive, unregulated medical marijuana collective gardens or dispensaries (or the black market).  While medical marijuana collective gardens are not intended to be for-profit entities under state law, many operate under a for-profit business model.  Several bills have been proposed that would close the regulatory gap, create a patient and provider registry (Washington State is the only state with decriminalized medical marijuana that lacks registries), and provide flexibility for patients seeking access to the product for medical purposes.

The following is a brief summary of the three most prominent bills introduced in the 2014 Legislative Session.  Introduction of similar bills is anticipated in the 2015 Legislative Session.

E2SHB 2149 (2014) (Cody):  Primary House bill addressing the medical marijuana regulatory gap.  Creates a patient/provider registry; allows higher quantities of possession than I-502 with patient recognition cards (lowers possession amount from current medical marijuana statute’s 15 plants to 3 flowering/3 non-flowering and from 24 oz to 3 oz for liquid marijuana).  Sets a strong standard of care for providers.  Repeals collective gardens.  Establishes medical marijuana endorsement for licensed recreational marijuana retailers to sell the larger allowable amounts to qualified patients/providers.  Creates state and local sales tax exemption for sales to card holders.  Does not amend I-502.  Passed House, 67-29.

2SSB 6178 (2014) (Kohl-Welles):  Primary Democratic Senate bill addressing the medical marijuana regulatory gap.  Authorizes Washington State Department of Health (WSDOH) to develop a patient and provider verification program, including practice guidelines for providers.  Allows higher quantities of product for medical purposes than recreational, but reduces allowable amount from current medical marijuana statute’s 24 oz to 8 oz (48 oz solid, 216 oz liquid form). Retains home growing (continues to allow 15 plants per existing medical marijuana statute). Removes 3 types of youth-serving entities from which marijuana uses must be buffered (consistent with Federal law), allowing broader opportunity for siting of marijuana businesses. Clarifies definition of public place. Amends I-502.  Died in Senate Ways & Means.

E3SSB 5887 (2014) (Rivers):  Primary Republican Senate bill addressing the medical marijuana regulatory gap.  Reduces the amount of useable marijuana that a qualifying patient or designated provider may possess from current medical marijuana statute’s 24 oz to 3 oz (8 oz if authorized by the qualifying patient's health care professional). Requires health care professionals to register qualifying patients and designated providers with the WSDOH. Eliminates collective gardens but allows for the establishment of cooperatives for up to four qualifying patients and designated providers. Establishes a medical marijuana endorsement that licensed marijuana retailers may obtain to sell marijuana to qualifying patients and designated providers in amounts greater than those available to nonmedical customers. Provides a sales and use tax exemption for qualified patients and designated providers who purchase marijuana for medical use.  Passed Senate, 34-15.  Died in House.

Impacts and Looking Ahead

Impacts and Issues of Concern

· The impacts of existing medical marijuana collective gardens and dispensaries in unincorporated King County are unclear.  The regulatory gap between the medical and recreational systems remains.  The County has imposed a moratorium on establishment of new medical marijuana collective gardens and dispensaries through December 16, 2014.  DPER has received some complaints, most of which are focused around a fear of increased criminal activity associated with the availability of cash and marijuana product at medical marijuana locations.

· The impacts of I-502 businesses in unincorporated King County are also unclear at the date of this report.  Some state licenses were issued for recreational marijuana production and processing in unincorporated King County in spring 2014; because these were issued late in the growing season, few growers have been able to produce mature plants.  Most retail stores in areas other than unincorporated King County have sold out of product.  As of the date of this report, no retail licenses have been issued for locations in unincorporated King County.

· Three major bills were introduced in the 2014 State Legislative Session; no bills were adopted.  These bills explored different ways to integrate the recreational and medical marijuana systems.  Of concern was providing a well-regulated system, limiting youth access to marijuana, eliminating the black market, and directing funding to local governments for law enforcement, zoning, and code enforcement, and for the prevention of abuse.  In 2015, the Legislature may amend I-502 without requiring a 2/3 majority.

· As of the date of this report, the County is unable to move forward with certainty until the recreational and medical systems are integrated.  The Council has adopted land use and zoning regulations for recreational marijuana production, processing and retailing, and a moratorium on medical marijuana collective gardens and dispensaries.  DPER has issued a director’s determination for the location of medical marijuana collective gardens and dispensaries.  There is not yet a comprehensive, effective way to determine the impacts of these uses. Because of the newness of the legal recreational market, several researchers have proposed that the Centers for Disease Control study the impacts/effects of legalization, including effects in King County. These studies, if funded, would begin in 2015 and would continue for three or more years.  Regular, ongoing collection of public health data through population surveys (Behavioral Risk Factor Surveillance System and Healthy Youth Survey) will also provide information about use rates and trends among youth and adults.

Recommendations for County Action

The State Legislature is the appropriate body to develop and adopt an effective and comprehensive framework for regulating: 
· medical marijuana dispensaries and collective gardens
· medical marijuana sellers and users, and
· enforcement strategies and mechanisms

The Legislature adopted laws creating a structural system for the use and distribution of medical marijuana in 2011 but much of the bill was vetoed by the Governor.  The Legislature tried again in 2014 but was ultimately unsuccessful in agreeing on a bill to adopt.  Since then, the Washington State Liquor Control Board has developed a licensing system and regulations for producing, processing, and retailing recreational marijuana in compliance with I-502.  It is widely anticipated that the State Legislature will try again to regulate medical marijuana in the 2015 Legislative Session now that it has a better understanding of the regulatory framework for recreational marijuana.

On December 16, 2014, the County's moratorium on the establishment of medical marijuana collective gardens and dispensaries will expire.

Recommendation

Enact an ordinance renewing for six months the existing moratorium on establishment of medical marijuana collective gardens and dispensaries in unincorporated King County. 

This will allow the State Legislature the opportunity to integrate the recreational and medical marijuana systems, give the County more time to assess the impacts of legalization, and allow the County to adopt any legislation necessary as a result of the State Legislature's actions.
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