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SUBJECT 

Revision to council-approved biofuels sale agreement, to allow for storage of biofuels pending completion of the federal registration process, and subsequent sale. 

SUMMARY

The Council’s approval of legislation[footnoteRef:1] authorizing the sale of biofuels generated as part of the processing of wastewater at the county’s South Treatment Plant, included discussion of the required federal registration process associated with participation in the federal environmental credits program.   [1:  Ordinance 18363] 


In addition to the sale of biofuels, the legislation authorized the sale of environmental credits, referred to as “environmental attributes,” pursuant to the federal Energy Independence and Security Act.  The registration process, managed by the federal Environmental Protection Agency, is expected to take approximately six months.  

In light of potential foregone revenue associated with biogas and environmental attributes sale pending completion of that registration process, the Executive has proposed the storage of South Treatment Plant-generated biogas, to be sold following the completion of the registration process, together with the associated environmental credits.  Proposed Ordinance 2016-0538 provides for that storage and sale. A recommended revision to the contractual language approved with the earlier legislation is attached to this proposed ordinance. Technical changes following review by legal counsel are included as part of Amendment 1.

BACKGROUND 

In September, the Council approved Ordinance 18363, which authorized execution of a contract for the sale biomethane generated at the County’s South Treatment Plant, to IGI Resources. In addition to the biomethane, the sale of related “environmental attributes”—units of value associated with the generation of biofuels—was authorized by the legislation.  

Biomethane is generated as a by-product of the processing of wastewater through the region’s wastewater treatment facilities.  The Federal Energy Independence and Security Act incentivized the use of such fuels as part of the nation’s transportation fuel supply, and authorized the generation and sale of these environmental attributes, as a means of encouraging the use of biofuels for this purpose.  

In discussions leading to the approval of this legislation, the Council noted that the process for participating in this market requires registration through the federal Environmental Protection Agency, and that this registration process was anticipated to take approximately six months—during which period the revenue stream associated with the sale of biomethane and the environmental attributes would be delayed.  In response, the Council modified the contract to allow the parties to develop a separate agreement by which biomethane generated prior to the completion of the registration process, could be directed to the purchaser, IGI Resources, for storage. That biomethane would, upon completion of the federal registration process, be sold, together with associated environmental attributes, to IGI Resources consistent with the provisions of the federal act.  As required by the new contract provision, any storage agreement would require prior Council approval.  IGI and the Wastewater Treatment Division (WTD) have worked since the approval of the original legislation to develop an agreement for that purpose, resulting in Proposed Ordinance 2016-0538 which would authorized the executive to enter into the revised agreement language.

Proposed Ordinance 2016-0538 authorizes the Executive to execute an amended and restated contract with IGI Resources, substantially in the form of the attachment to the proposed ordinance. The attachment consists of all the components of the original IGI biogas contract: NAESB Base Contract, Special Provisions, Biogas Addendum and the Transaction Confirmation.  However, the only document that is proposed to be changed is the Transaction Confirmation.  .

Below are summarized the Executive-proposed changes to the Transaction Confirmation:  

Introductory paragraph

· Amends and restates the Transaction Confirmation; no changes to the NAESB Base Contract, Special Provisions or Biogas Addendum

Performance Obligation

· Prior to EPA approval (Delivery Period 1), IGI purchases gas commodity from King County at the market index price (no changes re: pricing, etc.)
· IGI is to arrange for the storage of the delivered gas. Parties share storage costs 50/50 with a cap for King County.  This caps the storage costs at a specific price that is no more than approximately 3% of the (County’s) estimated RIN revenue.
· Upon EPA approval, IGI will sell the stored gas to vehicle fuel producers to generate the RINs. King County’s storage costs are deducted from the RIN payment.
· After EPA approval (Delivery Period 2), IGI is to pay King County per already approved existing provisions

Contract Price section (f)

· Technical changes, including capitalization, and defining the term  “Month” 

Special Conditions 1. Definitions

· Definition added for “Biogas Storage Costs” 

Special Conditions 2, Payment of RIN

· Distinguishes between the two delivery periods. For Delivery Period 1, County is paid in the month following sale of the gas to a vehicle fuel producer (or in the immediately following month if the RINs are not credited to IGI’s EPA account until after the 15th of the month).

Special Conditions 6, Biogas Storage Costs

· Storage costs for gas will be determined after withdrawal of gas from storage.  Caps County’s share of gas storage costs.

Special Conditions 13, Biogas Deliveries

· Section is deleted, as this amended and restated Biogas Transaction Confirmation addresses gas storage.

ANALYSIS

Council earlier approved the sale of South Treatment Plant biofuel and related environmental attributes through its approval of Ordinance 18363.  This measure fulfills one of the contract provision added by the Council to the original agreement, namely allowing WTD to enter into a storage agreement with IGI.  Until the completion of the federal registration process, the environmental attributes of WTD’s biomethane cannot be monetized.  The proposed revised Transaction Confirmation sets forth the terms by which the parties agree to have IGI store the biomethane until such time as it qualifies as biogas and can be sold at its premium, thereby increasing its value.   

AMENDMENT

Legal Counsel noted that proposed changes, as developed through discussions between the Executive and IGI Resources, were confined to the Transaction Confirmation.  The other components of the contract remained unchanged.  In consultation with the County’s outside counsel, KL Gates of Houston, and in discussion with IGI’s legal counsel, they concurred that the only document that needed Council approval was the revised Biogas Transaction Confirmation.  

Amendment 1 would replace the transmitted Attachment A, which consisted of all the previously approved contract documents in addition to an amended Transaction Confirmation, with only a revised Biogas Transaction Confirmation, thereby eliminating any confusion that any changes were made to the other documents.

In addition, Amendment 1 would make a few clarifications to the revised Biogas Transaction Confirmation that include:

· Clarification that this revised Biogas Transaction Confirmation replaces as an amendment and restatement the Transaction Confirmation executed on November 7, 2016;

· Insertion of language the specifies that this revised Biogas Transaction Confirmation is subject to the Base Contract, specifically including the Special Provisions and Addendum; and 

· [bookmark: _GoBack]Addition as a point of reference of the date by which the underlying contract was executed (November 7, 2016). 

ATTACHMENTS

1. Proposed Ordinance 2015-0538 (and its attachments)
2. Amendment 1 and revised Attachment A, updated November 18, 2016
3. Transmittal Letter
4. Fiscal Note

INVITED

· David Broustis, Energy Manager, Wastewater Treatment Division, Department of Natural Resources and Parks
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