

Ordinance 19235		Attachment A, Revised January 26, 2021
COMMUNITY PARTNERSHIPS AND GRANTS AGREEMENT
FOR DESIGN, CONSTRUCTION, MAINTENANCE, AND USE 
between
King County Department of Natural Resources and Parks, Parks and Recreation Division
and
Mt. Peak Historical Fire Lookout Association
for
Lookout Tower
at
Pinnacle Peak Park

THIS AGREEMENT (hereinafter “Agreement”) is made and entered into by and between King County (hereinafter “County” or “King County”), a home rule charter county and political subdivision of the state of Washington, through its Department of Natural Resources and Parks, Parks and Recreation Division (hereinafter “Division”), and Mt. Peak Historical Fire Lookout Association (hereinafter "MPHFLA”) (collectively, the “Parties”).

RECITALS

A. King County, a home rule charter county and political subdivision of the State of Washington, is the owner of land commonly known as Pinnacle Peak Park, which is located at 26838 SE 481st Street, Enumclaw, WA 98022 (hereinafter "Park").

B. MPHFLA, is a non-profit, community-based, open-membership club in good standing, that is dedicated to the design and construction of a lookout tower (hereinafter “Facility”); similar to the fire lookout tower that once stood atop Pinnacle Peak.

C. King County has determined that a Facility located at the Park has a significant and unique regional and/or rural public recreation value.

D. King County has created the Community Partnerships and Grants (hereinafter "CPG") program within the Division to create new public recreation opportunities by empowering user groups, sports associations, and community organizations to provide mutually agreed upon capital improvements, programming, and/or maintenance for public recreation facilities on King County property.

E. King County has agreed to allow MPHFLA to construct the Facility at the Park under the terms set forth in this agreement.

F. Allowing MPHFLA to design and construct the Facility at the Park will provide a significant recreational amenity.

G. Pursuant to Chapter 4.56.150(E) King County Code (hereinafter “KCC”), the Division, an agency of King County, is authorized to enter into agreements for the use of King County land by non-profit organizations that are either making improvements to County property or providing a service that will benefit the public.

THEREFORE, in consideration of the mutual agreements herein contained, the Parties do hereby agree as follows:

1) PARK.  The County is the owner and operator of the Park where the Facility will be located.

2) SITE.  The Site means the location designated to construct the Facility in Exhibit A.

3) FACILITY.  Facility means a lookout tower designed and constructed by MPHFLA that is substantially similar in appearance to the fire lookout tower that previously stood atop Pinnacle Peak. See Exhibit B for a concept drawing of the tower.

4) REPRESENTATIVES.  All communications, notices, coordination, and other tenets of this agreement shall be managed by:

County Liaison is:
Scott Thomas, CPG Program Manager
King County Department of Natural Resources and Parks
201 South Jackson St, Suite 700
Seattle, WA  98104-3855
Phone: 206-477-4586
Email: scott.thomas@kingcounty.gov

MPHFLA Liaison is:
Doug Borst
President
PO Box 1133
Enumclaw, WA  98022
Phone: 253-261-7970
Email: buildthefiretower@yahoo.com 

5) EFFECTIVE DATE:  This Agreement shall be effective upon signature by both Parties (hereinafter “Effective Date”).

6) TERM.  The term (hereinafter “Term”) of this Agreement shall be ten years from the Effective Date.  This Agreement shall remain in effect until such time as it is modified or amended in writing or terminated as provided herein. 

7) STEWARD.  MPHFLA must be a good steward of the Facility and the Site.  All approved activities and use shall be considerate to the greatest extent possible of the environmental, capital, and programmatic value of the Facility and Site.  All construction, maintenance, and other modifications shall be approved by the County and shall strictly adhere to all applicable environmental laws and regulations at all times.

8) CONDITION OF SITE.  MPHFLA has inspected and knows the condition of the Site and agrees to accept the Site in AS IS condition without any obligation on the part of the County to make any changes, improvements, or to incur any expenses whatsoever to prepare, repair, or alter the Site to facilitate MPHFLA’s construction of the Facility.  The County shall not be liable to MPHFLA for claims or damages arising from or related to any defect in the condition of the Site at any time, whether known or unknown, or for damage by storm or any other occurrence. 

9) CAPITAL IMPROVEMENT GRANT.  MPHFLA shall receive a CPG Capital Improvement grant in the amount of $250,000 to design and construct the Facility.  Funds to be disbursed in accordance with Capital Grant Award Matrix (Exhibit C).  Documentation for all grant expenses must be provided to the Division.

10) CAPITAL IMPROVEMENTS.  MPHFLA will raise additional cash, in-kind services, and other resources required to complete the design and construction of the facility. The current estimated cost for design and construction of the Facility is $950,000. In-kind services may include donated professional services, management services, manpower, materials, and other considerations. MPHFLA will serve as the supervisory not-for-profit corporation for development and construction of the Facility. MPHFLA shall design, develop, and construct the mutually agreed upon Facility in accordance with all applicable design(s), timelines, restrictions, environmental considerations, permitting determinations, mitigations, and all other requirements in coordination with the Division.  MPHFLA understands, acknowledges, and agrees that it may not undertake or commence any construction activities on the Site until MPHFLA can demonstrate to the Division’s satisfaction that MPHFLA has obtained the balance of cash or cash equivalents, including binding commitments for donated professional services, materials, equipment, and other in-kind contributions required to complete the construction of the Facility. 

A. COORDINATION.  In recognition that the design, development, and construction of the Facility will benefit the Division and Park users upon completion, the Division agrees to coordinate with MPHFLA, and to use its best efforts to assist with the issuance of any federal, state, county, or local permits or approvals necessary for construction of the Facility at the Site.  MPHFLA understands, acknowledges, and agrees that the Division's assistance shall not and does not constitute the County's official endorsement or approval of MPHFLA's plans, drawings, design documents, or construction for purposes of any applicable laws, regulations, codes, ordinances, guidelines, or industry standards (collectively, "Authorities").  MPHFLA will be solely responsible to comply with all applicable Authorities and to obtain all necessary permits, approvals, and endorsements.
B. DESIGN REVIEW. MPHFLA will retain a licensed architect and/or licensed professional engineer, registered in the State of Washington, who will prepare a design for the Facility to be approved by the Division. MPHFLA is required to submit plan sets for review by the Division at 30 percent, 60 percent and 90 percent completion. The Division shall review the design plans for the Facility in concept and reserves the right to approve or reject the final design of the Facility. Division approval shall be provided in writing. MPHFLA shall ensure that the design plans are consistent with the established County zoning, design code, or both. 
C. EXCLUSIVE POSSESSION DURING CONSTRUCTION. MPHFLA shall be entitled to exclusive possession and use of the Site during construction of the Facility. 
D.  CONSTRUCTION DEADLINES.  MPHFLA is required to complete the development and construction of the Facility within one (1) year from the date that MPHFLA receives all funding, in-kind contributions, and the permits necessary to commence construction on the Facility.
E. CONSTRUCTION/SITE WORK/FENCING.  MPHFLA will be solely responsible for the site work, required permits, and grading at the Facility and Site.  MPHFLA will ensure the work area is properly barricaded, and will ensure that signage is installed directing unauthorized persons not to enter onto the construction site during any phase of development or construction.  Unless otherwise agreed by the Parties in writing, fencing will be placed around work areas. In addition, construction sites will be kept clean and organized during development periods. MPHFLA will be responsible for site security, traffic, and pedestrian warnings at the Site during the development and construction phases.
F. RIGHT TO INSPECT CONSTRUCTION.  Division personnel or their agents may inspect the Facility construction project at any time provided that such persons observe due regard for workplace safety and security.  The Division may require MPHFLA or its subcontractors to stop work immediately if the Division deems work stoppage necessary to remedy construction defects or to address risks to health, safety, or welfare.  
MPHFLA specifically understands, acknowledges, and agrees that at a minimum, the Division will inspect the Facility construction project and approve in writing work progress at the following milestones: 

i. Completed set of construction plans, drawings, specifications, and related design documents for the Facility construction project;
ii. Preconstruction meeting with MPHFLA and primary subcontractor when all permits and approvals have been obtained;
iii. Site preparation complete; and
iv. Weekly construction meetings.

The Division may hire an outside consultant to inspect and approve construction work.  If the Division does so then the Division will forward the consultant's invoices to MPHFLA for payment.  MPHFLA hereby agrees to timely pay the consultant's invoices.
G. SUBSTANTIAL COMPLETION.  When MPHFLA considers all work associated with the Facility to be substantially complete, MPHFLA shall give written notice to the Division.  Division will promptly inspect the work and, if it does not agree that the work is substantially complete, the Division will prepare a list of items to be completed or corrected (hereinafter "Punch List").  MPHFLA or its subcontractor shall promptly complete or correct all Punch List items at no cost to the County.  For purposes of this Agreement, "substantially complete" means that:

i. MPHFLA and the Division have full and unrestricted use and benefit of the Facility for the purpose intended;
ii. All the systems and parts of the Facility are functional;
iii. Only minor incidental work or correction or repair remains to complete all Facility construction requirements; and 
iv. MPHFLA's contractor and/or subcontractor(s) have provided all occupancy permits and easement releases, to the extent that any are required or applicable.
H. PROJECT COMPLETION.  Project Completion signifies that construction is finished in accordance with the contract documents.  This means that the Punch List has been completed, as certified by the project architect and Division.  In addition, all onsite tasks have been completed and administrative submittals, lien releases, warranties, close-out documentation, manuals, as-builts, etc., have been turned over to the Division and verified for completeness.
I. FINAL ACCEPTANCE.  Final Acceptance is the Division's acceptance of the Facility from MPHFLA after the entire work is completed, tested and inspected in accordance with the contract requirements.
J. RECORD DOCUMENTS.  MPHFLA is required to submit record drawings, shop drawings, cut sheets, copies of permits, cultural resources clearance, and all project records.  Division shall keep record documents in a central location so they are accessible. Electronic versions of record documents shall be retained by the Division’s Capital Improvement Program or Operations Section.
K. WARRANTIES.  With respect to all warranties, express or implied, for work performed or materials supplied in connection with the Facility, MPHFLA shall:

i. If, within an applicable warranty period, any part of the Facility or work performed to construct the Facility is found not to conform to specifications, permit requirements, or industry standards, MPHFLA shall correct it promptly after receipt of written notice from the Division to do so.  

If the Division determines that MPHFLA’s corrective action is not satisfactory and/or timely performed, then the Division may either correct the problem itself or procure the necessary services, recommendations, or guidance from a third party, and invoice MPHFLA for the cost to remedy the problem.

MPHFLA shall promptly reimburse the Division for all costs, expenses, or damages incurred by the Division, including but not limited to the cost to remedy the problem.  An invoice is deemed received by MPHFLA three (3) days after deposit in the U.S. mail with proper address and postage.  Invoices must be paid within thirty (30) days of invoice due date.  Any invoice outstanding ninety (90) days is past due and payment must be remitted within ten (10) days or account will be turned over to collections.
ii. The warranty-related remedies provided in this Section are in addition to any other rights or remedies provided elsewhere in this Agreement or by applicable law.
L. ALTERATION OF SITE OR FACILITY AFTER CONSTRUCTION.  After the Facility is completed and accepted by MPHFLA and Parks, as defined herein, MPHFLA will not make any material alteration to the Site or to the Facility, including any changes to the landscaping, without express, written consent by the Division. If MPHFLA violates this provision, the County shall, after giving MPHFLA notice of its violation, afford MPHFLA the opportunity to restore the site or facility at MPHFLA’s expense.  If MPHFLA fails to perform and complete its restoration work in a reasonable time and manner after receiving notice, the County may perform the restoration work, or have the work performed by a third-party, and recover its expenses from MPHFLA.
M. 	DEVELOPMENT AND CONSTRUCTION FEES AND EXPENSES.  MPHFLA will be responsible to obtain and pay for all necessary permits, fees, and expenses associated with the development and construction of the Facility.

11) PUBLIC WORKS LAWS.  To the extent applicable, MPHFLA will comply with all public works laws, regulations, and ordinances, including but not limited to those related to prevailing wages pursuant to the Revised Code of Washington (see RCW 39.12), retainage (see RCW 60.28), bonding (see RCW 39.08), use of licensed contractors (see RCW 39.06), and competitive bidding (see RCW 36.32 and RCW 35.21.278).  MPHFLA will indemnify and defend the County should it be sued or made the subject of an administrative investigation or hearing for a violation of such laws, regulations, and ordinances in connection with the improvements. 

Without limiting the foregoing, MPHFLA understands, acknowledges, and agrees that before beginning construction of the Facility, MPHFLA must execute and deliver to the County a performance and payment bond in an amount equal to one hundred percent (100%) of the estimated full value of the Facility construction contract, on a form acceptable to the County with an approved surety company and in compliance with RCW Ch. 39.08.  The County must be named as the beneficiary of the payment and performance bond.  MPHFLA must notify the surety of any changes in the work.  MPHFLA must promptly furnish additional bond security to protect the County and persons supplying labor or materials required to construct the Facility if (a) the County has a reasonable objection to any surety; (b) any surety fails to furnish reports on its financial condition pursuant to the County's request; or (c) the estimated cost of the Facility increases beyond the bond amount.

12) OPERATIONS AND MAINTENANCE BY MPHFLA.  All costs of maintenance and operations assigned to MPHFLA, as set forth in the Maintenance Plan (Exhibit D), shall be the responsibility of MPHFLA.  Any substantive changes or additions to the approved maintenance activities or schedule shall be accomplished either by the County’s directive, or by MPHFLA’s written request and subsequent approval by the County’s Liaison, the Division’s Operations Manager, and the Division’s Labor Management Committee, as appropriate.  Such changes shall constitute a modification of this Agreement. 

13) MAINTENANCE OF RECORDS AND INSPECTIONS.  MPHFLA shall keep accurate records of all matters related to maintenance of the Facility.  Such records shall be retained, open, and available for inspection by the County upon forty-eight (48) hours written notice during the Term of this Agreement, and not less than six (6) years after its expiration or termination.

14) [bookmark: _Hlk29281621]MAINTENANCE BY THE COUNTY.  King County will continue to maintain the Site consistent with past County practices and per the scope of the Maintenance Plan (Exhibit D).  All costs of maintenance and operations activities designated to County will be the responsibility of the County.  The County will provide the maintenance, operations, and supplies for the Site that are assigned to the County in the Maintenance Plan (Exhibit D). Changes to the Maintenance Plan (Exhibit D) shall constitute a modification of this Agreement.  

15) FACILITY OPERATION.  MPHFLA shall manage the Facility so that the public has similar use privileges as it would if the County were operating the Facility. 

16) PERFORMANCE REPORT.  At the end of each agreement year, MPHFLA will furnish the County Liaison with a report addressing use, maintenance, inspections, and condition of the Facility.  MPHFLA also will provide the County Liaison a budget on proposed expenses for the following agreement year’s operation. 

17) NON-DISCRIMINATION.  No person shall be denied, or subjected to discrimination in receipt of the benefit of any services, activities, or employment made possible by or resulting from this Agreement on the grounds of sex, race, color, marital status, national origin, religious affiliation, disability, sexual orientation, gender identity or expression or age except minimum age and retirement provisions, unless based upon a bona fide occupational qualification.  MPHFLA agrees to comply with KCC chapters 12.16 (discrimination in employment), 12.17 (discrimination in contracting), and 12.18 (fair employment practices), together with any and all other applicable laws regarding nondiscrimination.

18) LIMITED USE.  MPHFLA shall use the Facility for no other business or purpose than as explicitly provided in this agreement without the prior written consent of the County.  

19) SIGNS.  No sign, advertisement, notice, or other lettering will be exhibited, inscribed, painted, or affixed by MPHFLA nor allowed by MPHFLA to be exhibited, inscribed painted, or affixed on any part of the Facility without the prior written consent of the County.  All new Facility, Site, and/or Division signs shall follow the County Sign System Guide and shall be manufactured and installed by the County, unless MPHFLA receives prior written consent of the County to do otherwise.  Written consent shall be requested through the County Liaison.  If MPHFLA violates this provision, the County may remove the sign without any liability and may charge the expense incurred by such removal to the MPHFLA.  All signs erected or installed pursuant to the County’s prior written consent shall also comply with any applicable federal, state or local statutes, ordinances or regulations.  The County’s consent to a sign is no guarantee that the sign complies with such statutes, ordinances, or regulations. 

20) ASSIGNMENT OR THIRD PARTY USE.  MPHFLA may not assign this Agreement or any interest therein, nor sublease all or part of the Facility without the County’s prior consent. 

21) OWNER. The County shall retain ownership of the Site and the Facility therein, including all restoration, permanent fixtures and County-purchased equipment.  The County’s ownership of the Site and Facility shall not relieve, in any way, MPHFLA from its operation and maintenance responsibilities under this Agreement. 

22) LIENS.  MPHFLA agrees that it will not permit or allow to remain undischarged any lien for labor or materials against the Facility which arises as a result of contracts for services or materials entered into by MPHFLA.

23) COMPLIANCE WITH ALL LAWS AND REGULATIONS.  In using the Site and Facility, MPHFLA and its members will comply with all applicable laws, ordinances and regulations from any and all authorities having jurisdiction. MPHFLA specifically agrees to comply and pay all costs associated with achieving such compliance without any notice or requirements from the County, and MPHFLA further agrees that the County does not waive this section by giving notice of demand for compliance in any instance.  The MPHFLA shall indemnify and defend the County if the County is sued or made the subject of an administrative investigation or hearing for a violation of such laws related to this Agreement. 

24) HAZARDOUS SUBSTANCES.  MPHFLA shall not, without first obtaining the County's written approval, apply, store, deposit, transport, release or dispose of any hazardous substances, petroleum products, sewage, medicinal, bacteriological, or toxic materials, or pollutants, on or at the Facility or Site. All approved application, storage, deposit, transportation, release and disposal shall be done safely and in compliance with applicable laws.

25) INSURANCE REQUIREMENTS

A. MPHFLA INSURANCE.  Notwithstanding any other provision within this Agreement, MPHFLA shall procure and maintain, at its sole cost and expense, for the duration of this contract, the following minimum scope and limits of insurance.  Nothing contained within these insurance requirements shall be deemed to limit the scope, application, and/or limits of the coverage afforded by said policies, which coverage will apply to each insured to the full extent provided by the terms and conditions of the policy(s).  Nothing contained in this provision shall affect and/or alter the application of any other provision contained with this Agreement.  MPHFLA shall assess its own risks and, if it deems appropriate and/or prudent, maintain greater limits and/or broader coverage.  The County shall have the right to receive coverage up to any insurance limits maintained by MPHFLA and/or its contractors that exceed the minimum limits.

i. Commercial General Liability insurance against claims for injuries to persons or damages to property, which may arise from or in connection with MPHFLA's operations, or use of the Site or Facility.  Such insurance shall be as broad as that provided by Commercial General Liability "occurrence" form CG0001, or current edition, and must include coverage for Products – Completed Operations.  The insurance limits shall be no less than One Million Dollars ($1,000,000) per occurrence, and Two Million Dollars ($2,000,000) aggregate limit. Coverage for products-operations shall be included. 

ii. Automobile Liability:  If the use of a vehicle is required, then MPHFLA must maintain Automobile Liability insurance with minimum limits of One Million Dollars ($1,000,000) Combined Single Limit per accident for Bodily Injury and Property Damage Insurance Services Office form number (CA 00 01) covering Business Auto Coverage, Symbol 1 “any auto”; or the appropriate coverage provided by Symbols 2, 7, 8, or 9.  

iii. Workers Compensation:  If MPHFLA or its contractor has employees, Statutory requirements of the State of Residency as well as any similar coverage required for this work by applicable Federal or “other States” State Law. 

iv. Employer’s Liability or “Stop Gap”:  Coverage in the amount of One Million Dollars ($1,000,000) each occurrence shall be at least as broad as the protection provided by the Workers Compensation policy Party 2 (Employers Liability) or, in states with monopolistic state funds, the protection provided by the “Stop Gap” endorsement to the general liability policy.

B. MINIMUM LIMITS OF INSURANCE – CONSTRUCTION PERIOD.  Prior to commencement of construction and until construction is complete and approved by MPHFLA and the County, MPHFLA shall cause the contractor and related professionals to procure and maintain insurance against claims for injuries to persons or damages to property which may arise from, or in connection with, the activities related to this Agreement.  MPHFLA and the County, its officers, officials, agents and employees shall be named as additional insured, for full policy limits, on liability policies, except Workers’ Compensation and Professional Liability. 

Any deductibles and/or self-insured retentions shall not limit or apply to MPHFLA’s, its contractor’s and/or subcontractor’s liability to the County and the cost of such insurance and any deductibles shall be paid by MPHFLA and/or any of MPHFLA’s contractors and/or subcontractors.  MPHFLA shall cause its consultants, contractors and/or subcontractors to maintain insurance with limits no less than the following:

i. Commercial General Liability:  $2,000,000 combined single limit per occurrence for bodily injury, personal injury, and property damage, and a $4,000,000 aggregate limit. 

ii. Automobile Liability:  $1,000,000 combined single limit per accident for bodily injury and property damage covering Business Auto Coverage, Symbol 1 “any auto”; or the appropriate coverage provided by Symbols 2, 7, 8, or 9.  

iii. Workers’ Compensation:  Statutory requirements of the state of residency.

iv. Employers Liability or “Stop Gap”:  $1,000,000 each occurrence.

v. Professional Liability, Errors & Omissions:  MPHFLA must require its professional service providers to maintain Professional Liability, Errors & Omissions insurance in an amount no less than $1,000,000 per claim and in the aggregate.  

vi. Builder's Risk/Installation Floater: MPHFLA, its contractor and/or subcontractor shall procure and maintain during the life of the Agreement, or until acceptance of the project by the County, whichever is longer, “All Risk” Builders Risk or Installation Floater Insurance at least as broad as ISO form number CP0020 (Builders Risk Coverage Form) with ISO form number CP0030 (Causes of Loss – Special Form) including coverage for collapse and theft.  The coverage shall insure for direct physical loss to property of the entire construction project, for 100 percent of the replacement value thereof and include earthquake and flood.  The policy shall be endorsed to cover the interests, as they may appear, of the County and include the County as a Named Insured.  In the event of a loss to any or all of the work and/or materials therein and/or to be provided at any time prior to the final close-out of the Agreement and acceptance of the project by the County, MPHFLA or its contractor and/or subcontractors shall promptly reconstruct, repair, replace or restore all work and/or materials so destroyed.  Nothing herein provided for shall in any way excuse MPHFLA or its surety from the obligation of furnishing all the required materials and completing the work in full compliance with the terms of the Agreement. 

C.  SUBCONTRACTORS.  MPHFLA will require its contractor during the Design and Construction Phase to include all subcontractors as insured under its policies, or, alternatively, the contractor may rely on insurance provided by one or more subcontractors to meet the requirements of this section.  As evidence of compliance, the contractor will furnish separate certificates and policy endorsements for each such subcontractor corresponding to the insurance that such subcontractor will be providing.  Any insurance provided by subcontractors must include the County, its officers, officials, agents and employees and the construction contractor as additional insured, for full policy limits on all liability policies, except Professional Liability/Errors & Omissions and Workers’ Compensation. 

D. DEDUCTIBLES AND SELF-INSURED RETENTIONS.  Any deductibles and/or self-insured retentions of the policies shall not apply to MPHFLA’s liability to the County and shall be the sole responsibility of MPHFLA or its contractor.

E. OTHER INSURANCE PROVISIONS.  The required liability insurance policies in this Agreement are to contain, or be endorsed to contain, the following provisions:

i. All Liability Policies (except Professional Liability, Errors & Omissions and Workers Compensation):

a. Name “King County, its officers, officials, agents and employees” as additional insured with respect to liability arising out of activities performed by or on behalf of MPHFLA, and use of the Facility as outlined in this Agreement.  Such additional insured status shall include Products-Completed Operations.  The County shall be additional insured regarding the total limits of liability maintained by MPHFLA and/or its contractors and subcontractors;

b. Such coverage shall be primary and non-contributory as respects the County;

c. State that MPHFLA's and/or contractors and subcontractors insurance shall apply separately to each insured against whom claim is made or suit is brought except with respect to the limits of the insurer's liability.

ii. All Policies: Coverage shall not be suspended, voided, canceled, reduced in coverage or in limits, except by the reduction of the applicable aggregate limit by claims paid, until after 45 days prior written notice has been given to the County.  In the event of said cancellation or intent not to renew, MPHFLA shall obtain and furnish to the County evidence of replacement insurance policies meeting the requirements of this Section by the cancellation date.  Failure to provide proof of insurance could result in suspension of the Agreement.

iii. Acceptability of Insurers: The insurance provider must be licensed to do business in the State of Washington and have an AM Bests' rating of A-VIII or, if not rated with AM Bests, with minimum surpluses the equivalent of AM Bests’ surplus size VIII.  Professional Liability, Errors & Omissions insurance may be placed with insurers with an AM Bests’ rating of B+ VII.  Any exception must be approved by the County.

iv. Verification of Coverage: On or before the date this Agreement is executed, MPHFLA shall provide the County with MPHFLA's and its contractor’s Certificates of Insurance and required policy endorsements.  The certificates and endorsements for each insurance policy are to be signed by a person authorized by that insurer to bind coverage on its behalf.  The certificate and endorsements for each insurance policy are to be on forms approved by the County prior to commencement of activities associated with this Agreement.  The County reserves the right to require complete, certified copies of all required insurance policies at any time.

F. INDEMNIFICATION AND HOLD HARMLESS.  MPHFLA shall protect, indemnify, and hold harmless the County, its officers, officials, agents, and employees from and against any and all claims, costs, expenses, and/or losses of whatsoever kind occurring, arising out of or resulting from (1) MPHFLA’s failure to pay any such compensation, wages, benefits, or taxes, and/or (2) design, work, services, materials, or supplies performed or provided by MPHFLA employees, agents, subcontractors, or suppliers in connection with or support of the performance of this Agreement.

MPHFLA further agrees that it is financially responsible for and will repay the County all indicated amounts following an audit exception which occurs due to the negligence, intentional act, and/or failure, for any reason, to comply with the terms of this Agreement by MPHFLA, its officers, employees, agents, representatives, contractors, or subcontractors.  This duty to repay the County shall not be diminished or extinguished by the expiration or prior termination of the Agreement.

MPHFLA expressly agrees to protect, defend, indemnify and hold harmless the County, its elected and appointed officials, officers, employees, and agents from and against liability for any claims (including all demands, suits, and judgments) for damages arising out of injury to persons or damage to property where such injury or damage is caused by, arises out of, or is incident to the scope of activities under this Agreement.  MPHFLA’s obligations under this section shall include, but not be limited to: 

i. The duty to promptly accept tender of defense and provide defense to the County at MPHFLA’s own expense;

ii. Indemnification of claims, including those made by MPHFLA’s own employees and/or agents;

iii. In the event it is determined that RCW 4.24.115 applies to this Agreement, MPHFLA agrees to defend, hold harmless, and indemnify the County to the maximum extent permitted thereunder, and specifically for its negligence concurrent with that of the County to the full extent of MPHFLA’s negligence.

iv. MPHFLA, by mutual negotiation, expressly waives, as respects the County only, its statutory immunity under the industrial insurance provisions of Title 51 RCW;

v. In the event the County incurs any judgment, award and/or cost arising from this Agreement including reasonable attorney's fees to enforce the provisions of this article, all such fees, expenses, and costs shall be recoverable from MPHFLA; and

vi. MPHFLA shall protect, defend, indemnify, and hold harmless the County, its officers, officials, employees and agents from any and all costs, claims, judgments, and/or awards of damages arising out of, or in any way resulting from the performance or non-performance of the obligations under this agreement by MPHFLA’s contractors, subcontractors, or the officers, employees, and/or agents of such contractors, and/or subcontractors in connection with or in support of this Contract.

vii. In the event it is determined that RCW 4.24.115 applies to this Contract, MPHFLA agrees to defend, hold harmless and indemnify King County to the maximum extent permitted thereunder, and specifically for its negligence concurrent with that of the County to the full extent of MPHFLA’s negligence. MPHFLA agrees to defend, indemnify, and hold harmless the County for claims by MPHFLA’s employees and agrees to waiver of its immunity under Title 51 RCW, which waiver has been mutually negotiated by the parties.

An indemnification and hold harmless provision to protect the County similar to this provision shall be included in all contractor and/or subcontractor agreements entered into by MPHFLA in conjunction with this Agreement.

26) WAIVER OF BREACH.  Waiver of breach of any provision of this Agreement shall not be deemed to be a waiver of any other or subsequent breach and shall not be construed to be a modification of the terms of the Agreement unless stated to be such through written approval by the County, which shall be attached to the original Agreement.  Waiver of any default shall not be deemed to be a waiver of any subsequent defaults.

27) EXHIBITS.
A. Concept Map of the Site and Facility Location
B. Concept Drawing of the Tower
C. Capital Grant Award Matrix
D. Maintenance Plan

28) ADDITIONAL TERMS.  The County reserves the right to set additional terms as unforeseen conditions may warrant.  The County must submit to MPHFLA a written addendum to this contract of the additional terms for MPHFLA to approve in writing. MPHFLA shall not unreasonably withhold its approval.

29) RIGHT TO INSPECT.  The County at its discretion reserves the right to review and approve the performance of MPHFLA with regard to this Agreement.  If the County does not approve of the aforementioned performance, it will give MPHFLA written notification of unacceptable performance.  MPHFLA will then agree to take corrective action within a reasonable period of time, as defined by the County in the aforementioned written notification.  If MPHFLA fails to take corrective action acceptable to the County within a reasonable period of time, the County reserves the right to do the work itself, or through a third-party, and MPHFLA shall be responsible for the cost.

30) TERMINATION.  The County or MPHFLA may terminate this Agreement without cause at any time by providing 30 days written notice to the other party.

31) SURRENDER.  Within 30 days of the time this Agreement’s expiration or termination, whichever is earlier, MPHFLA, shall, at the request of the County, remove any and all of its portable improvements made at the Site and make such repairs or restoration as may be necessary to put the Facility into good or better condition that it was at the beginning of the Term.  Any non-portable fixtures or improvements shall inure to the benefit of the County and shall remain at the Site.

32) NO EMPLOYMENT RELATION.  In providing services under this Agreement, the MPHFLA is an independent contractor, and neither it nor its officers, agents, employees, or subcontractors are employees of the County for any purpose.  MPHFLA shall be responsible for all federal and/or state tax, industrial insurance, and Social Security liability that may result from the performance of and compensation for these services and shall make no claim of career service or civil service rights which may accrue to a County employee under state or local law.  The County assumes no responsibility for the payment of any compensation, wages, benefits, or taxes by, or on behalf of the MPHFLA, its employees, subcontractors and/or others by reason of this Agreement.  

33) NO PARTNERSHIP.  Nothing in this Agreement shall make, or be deemed to make, either the County or MPHFLA a legal entity partner of the other, and this Agreement shall not be construed as creating a partnership or joint venture.

34) NO THIRD PARTY BENEFICIARIES.  Nothing in this Agreement shall create any legal right, obligation, or cause of action in any person or entity not a party to it.

35) HEADINGS NOT PART OF AGREEMENT.  The headings in this Agreement are for convenience only and shall not be deemed to expand, limit, or otherwise affect the substantive terms of this Agreement.

36) ENTIRE AGREEMENT.  This Agreement and any and all exhibits expressly incorporated herein by reference and attached hereto shall constitute the whole agreement between the County and MPHFLA.  There are no terms, obligations, allowances, covenants, or conditions other than those contained herein. 

37) JURISDICTION AND VENUE.  King County Superior Court shall have jurisdiction over any litigation arising under this Agreement, and the venue for any such litigation shall be the King County Superior Court in Seattle, Washington.

38) GOVERNING LAW.  This Agreement is made under and shall be governed by the laws of the State of Washington.





IN WITNESS WHEREOF, the parties hereto have executed this Agreement in the dates specified below.

Mt. Peak Historical Fire Lookout Association	Mt. Peak Historical Fire Lookout Association

By___________________________________	By_________________________________
	Doug Borst	Paul Adams
President	Treasurer

Date _________________________________	Date _______________________________


King County

By ___________________________________	

Printed Name 	

Title _________________________________	

Date _________________________________	

  Exhibit A: Concept Map of the Site and Facility Location

[image: ]

This conceptual map will be revised and replaced with the final design. 


   Exhibit B: Concept Drawing of the Tower

[image: ]

Conceptual drawing of the lookout tower.


Exhibit C: Capital Grant Award Matrix

Failure to reach the Milestone Deliverables during the Term of the Agreement will result in MPHFLA reimbursing the County any unexpended previously disbursed funds.
	Milestones
	Grants and Milestone Amounts
	Milestone Deliverables
	Documentation Requirements

	
	Total
	
	
	
	
	
	

	
	$250,000
	
	
	
	
	
	

	Milestone #1
	$80,000
	Milestone #1 Deliverables
	MPHFLA Milestone #1 Documentation

	Design Development
	
	
	Agreement
	
	MPHFLA CPG Agreement Package (Council Approved)

	
	
	
	
	
	Insurance Certificate

	
	
	
	Fundraising Plan
	
	Fundraising Plan

	
	
	
	Outreach Plan
	
	Parks/MPHFLA Outreach Plan

	
	
	
	Design
	
	Approved -30%, 60% and 90% Plan Sets

	
	
	
	Permits
	
	Permits

	
	
	
	
	
	Initial Project Schedule

	Milestone #2
	$40,000	
	Milestone #2 Deliverables
	MPHFLA Milestone #2 Documentation

	Design Documents
	
	
	Design
	
	Proposed 100% Design Documents and Schedule of Values

	
	
	
	
	
	Updated Project Schedule

	
	
	
	Fundraising Plan
	
	Updated Fundraising Plan and Commitments

	
	
	
	Parks Review and Approval of Design Documents
	
	Revised and Adopted 100% Design Documents and Schedule of Values

	Milestone #3
	$130,000
	Milestone #3 Deliverables
	MPHFLA Milestone #3 Documentation

	Construction Documents
	
	
	Construction Documents
	
	Construction Documents

	
	
	
	
	
	Performance and Payment Bond

	
	
	
	
	
	Updated Project Schedule

	
	
	
	Permits
	
	All Required Permits

	
	
	
	Construction Contract(s)
	
	Construction Contract

	Financing
	
	
	Construction Financing
	
	Approved Construction Financing Package

	Permits
	
	
	Operating Plan/Budget
	
	Final Operating Plan/Budget

	
	
	
	Fundraising
	
	Final Fundraising Commitments

	
	
	
	Approval
	
	Parks Review and Approval of all above plans and documents

	Construction
	
	
	Construction
	
	Construction funds will be distributed according to the Schedule of Values to be developed upon completion of design and permitting.




Exhibit D: Maintenance Plan

MPHFLA’s maintenance responsibilities include: 
A. Weekly litter collection in the Facility and within 50 yards of the Facility’s base. 
B. Frequency of litter collection can be adjusted based on usage as mutually determined by the Parties.
C. Placement of garbage can(s) and collection of garbage bags, if needed as mutually determined by the Parties.
D. Remove or cover graffiti on the Facility and within 50 yards of the Facility’s base. Graffiti deemed offensive by the County shall be addressed within 24 hours of notification. All other graffiti will be addressed within one week of notification.
E. Repair of non-structural damage, caused by accidents, vandalism, acts of nature or other causes.
F. [bookmark: _Hlk44943162]Performing non-structural life-cycle maintenance, such as periodic refreshing of stain and/or paint.
G. Removal of pests (wasps, hornets, rodents, birds, etc.).
H. Monitor for illegal use such as unauthorized overnight camping.
I. Post sign to contact Mt. Peak Historical Fire Lookout Association for maintenance needs regarding the tower.

County’s maintenance responsibilities include:
A. Notify MPHFLA of need to repair non-structural vandalism, graffiti, collect litter, and/or to address any other non-structural impact on the Site or Facility.
B. Notify MPHFLA of need to perform non-structural life-cycle maintenance, such as periodic refreshing of stain and/or paint.
C. Repair of any structural damage or deficiencies, as determined by the County.
D. Notifications shall be provided on an as-needed basis, but not less than annually.
E. Enforcement of unauthorized overnight use will be by the King County Sheriff’s Office.

The Parties will review the Maintenance Plan periodically and it may be changed in accordance with Section 12, Operations and Maintenance by MPHFLA or Section 14, Maintenance by the County.
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