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STAFF REPORT

SUBJECT:  AN ORDINANCE relating to civil rights; amending the county’s definition of sexual orientation to be consistent with state law, amending the private right of action for employment and public accommodations to be consistent with parallel sections of King County Code, amending the office of civil rights subpoena power for employment and public accommodations investigations to be consistent with King County Code, increasing civil penalties, making technical corrections and amending various ordinances. 
BACKGROUND:

The Metropolitan King County Council adopted four ordinances that comprise the county’s civil rights legislation.  This legislation prohibits discrimination in unincorporated King County in the areas of housing, employment, public accommodations and contracting.  (A legislative history of King County civil rights legislation may be found as Attachment Two.)
Fair Housing Ordinance 

The Fair Housing Ordinance was adopted in 1981 (Ordinance 5280; K.C.C. 12.20).   This ordinance prohibits discrimination in the rental, sale or financing of housing in unincorporated King County.  This ordinance prohibits unfair housing practices because of a person’s race, color, age, sex, marital status, parental status, sexual orientation, religion, national origin, use of a trained service animal, disability, or participation in the federal section 8 housing subsidy program.  
Fair Employment Ordinance

The Fair Employment Ordinance was adopted in 1985 (Ordinance 7430; K.C.C. 12.18).   This ordinance prohibits private employers in unincorporated King County with eight or more employees, King County government and county contractors from discriminating against their employees.  This ordinance prohibits unfair employment practices because of a person’s race, color, age, sex, marital status, sexual orientation, religion, ancestry, national origin and disability. 

Public Accommodations Ordinance

The Public Accommodations Ordinance was adopted in 1988 (Ordinance 8625; K.C.C. 12.22).   This ordinance prohibits discrimination in public establishments in unincorporated King County, such as hotels, restaurants, bars, sporting arenas, theaters, retail stores and mobile home parks.  This ordinance prohibits discrimination by persons and/or places that provide goods or services to the general public because of a person’s race, color, age, gender, marital status, parental status,  national origin; sexual orientation, religion, disability and use of a trained dog guide by a person with a disability.

Fair Contracting Ordinance

The Fair Contracting Ordinance was adopted in 2000 (Ordinance 13981; K.C.C. 12.17).   It prohibits discrimination by private parties in contracting for goods and services greater than $5,000 in unincorporated King County.  It also prohibits discrimination by county government in its own contracting.  This ordinance prohibits unfair contracting practices because of a person’s race, color, age, gender, marital status, sexual orientation, religion, ancestry, national origin, disability, and use of a service or assistive animal by an individual with a disability.  
Application of County Civil Rights Legislation to Religious Organizations

As the following table displays, the county’s civil rights legislation does not apply to religious organizations.   Religious organizations are not covered by the county’s fair employment.  There is limited coverage in the contracting ordinances and there are exemptions available from the county’s fair housing and public accommodations ordinances as shown below.
	Anti-discrimination Categories
	Religious organization

	Employment
	Does not cover non-profit religious organizations.


	Contracting
	Does not cover religious organizations.

Unless religious organization is a “licensed business organization” or is contracting with King County.

	Public Accommodations
	Exempts any noncommercial facility operated or maintained by a bona fide religious institution

	Housing
	Exempts a religious or nonprofit organization associated with a religion to limiting the sale, rental or occupancy of its dwellings to persons of the same religion, if the religion does not restrict membership based on race, color, ancestry or national origin, so long as the limitation is “reasonably in the furtherance of a religious purpose or activity” and the housing is operated for a noncommercial purpose


County Protected Classes not Covered by State Law

Due to differences in the types of discrimination prohibited under each type of legislation, “protected class” categories vary.  The following are prohibited under King County ordinances but not by state legislation.  As the following table displays, most county protected categories are protected under state law.  The county prohibits discrimination in contracting but the state does not prohibit discrimination in contracting.  

	Housing Ordinance
	Employment  Ordinance
	Public Accommodations Ordinance

	Age

Section 8 Voucher


	All county categories are protected by state law.


	Parental Status




Civil Rights Enforcement

These four civil rights ordinances are enforced through the King County Office of Civil Rights (OCR).  As the following table displays, the OCR received for all four ordinances 23 enforcement complaints in 2002, 30 complaints in 2004, 30 complaints in 2004 and 25 complaints in 2005.  
	
	2002
	2003
	2004
	2005

	Enforcement Complaints Received by OCR
	23
	30
	30
	25


In addition to its enforcement responsibilities, OCR works to ensure compliance with federal and state civil rights laws: specifically disability access laws including the Americans with Disabilities Act and Title VI of the Civil Rights Act of 1964.  OCR staff also work with county departments and agencies to ensure non-discriminatory access to county services for people with disabilities. 
The Council discussed proposed civil rights legislation in 2004 (Proposed Ordinance 2004-0322).  The Committee of the Whole discussed the executive’s proposed legislation and adopted a striking amendment to the proposed legislation.  The striking amendment to Proposed Ordinance 2004-0322 passed out of the Committee of the Whole without recommendation on September 13, 2004.  The Council deferred action on the proposed legislation and the proposed legislation was not reintroduced in 2005.
SUMMARY:

Proposed Ordinance 2006-0125 would amend county civil rights to be consistent with state law and county code, and make technical changes to the civil rights chapters of county code.  Proposed Ordinance 2006-0125 is similar to the previous civil rights ordinance discussed at Council except it applies to private employers in unincorporated King County with eight or more employees (rather than one or more employees as in the 2004 version) and incorporates the new state definition of sexual orientation (RCW 49.60). 

Proposed Ordinance 2006-0125 makes substantive changes to county code as follows: 
1. Amends the definition of sexual orientation in county code to be consistent with the new state law.  Definition of sexual orientation in the new state civil rights law and Proposed Ordinance 2006-0125 is: “’Sexual Orientation’ means heterosexuality, homosexuality, bisexuality, and gender expression or identity.  As used in this definition, ‘gender expression or identity’ means having or being perceived as having a gender identity, self-image, appearance, behavior, or expression whether or not that gender identity, self-image, appearance, behavior, or expression is different from that traditionally associated with the sex assigned to that person at birth.”
Generally, gender identity is seen as an individual’s sense of identity which is completely invisible to others.  Like religious identity, gender identity cannot be known from external appearances.  Gender expression refers to the external ways that gender identity is revealed through dress, grooming and mannerisms.  In addition to the state, the cities of Burien, Seattle, Olympia and Tacoma have similar non-discrimination policies covering gender identity or expression.
2. Adds a private right of action for employment and public accommodations, consistent with King County code that provides for housing and contracting.  Private right of action allows a person who believes they were discriminated against to go directly to court to seek a remedy, rather than having to first go to OCR. 

Current county code allows individuals to go directly to court to seek a remedy for housing and contracting discrimination.  Proposed Ordinance 2006-0125 would allow individuals to go directly to court to seek a remedy for employment and public accommodations.  State law grants private right of action for employment, public accommodations and housing.  
3. Adds subpoena power for the office of civil rights for employment and public accommodations investigations, consistent with King County code that provides for housing and contracting.   State law grants subpoena power for employment, public accommodations and housing; state law does not provide subpoena power for contracting.
In addition to the Office of Civil Rights, the Council has delegated subpoena power to other county offices including: the Medical Examiner (K.C.C. 2.24.120), the Office of Citizen Complaints (K.C.C. 2.52.090), the King County Hearing Examiner (K.C.C. 20.24), and the King County Personnel Board (K.C.C. 3.08.100).  

The proposed ordinance continues to require that the Prosecuting Attorney’s Office approve the Office of Civil Rights requests to issue subpoenas.  The Office of Civil Rights currently has the ability to issue subpoenas after consulting with the Prosecuting Attorney’s Office in cases filed under the Fair Housing Ordinance (1992) and the Fair Contracting Ordinance (2000.)  The Office of Civil Rights issues very few subpoenas. In cases filed from 1999 to present, the Office of Civil Rights has issued two subpoenas.  

If a party failed to provide needed information in response to a subpoena, the Prosecuting Attorney’s Office could go to court to enforce the subpoena.  Since 1990 Office of Civil Rights has never had to ask the Prosecuting Attorney’s Office to enforce a subpoena.

4. Standardizes civil penalties for employment, public accommodations and contracting discrimination at $1,000.  The proposed ordinance would increase penalties for employment and public accommodation discrimination from $500 to $1,000 per violation; penalties for contracting discrimination remain unchanged at $1,000 per violation.  Penalties for housing discrimination continue to be determined by the federal government. 
In addition to the major substantive changes described above, there are other minor substantive and technical changes described in Attachment Three.  One change worth mentioning is the change in public accommodations coverage.   Currently, the County itself may not discriminate as an operator of public accommodations (e.g., buses) if an incident occurs in unincorporated King County.  The proposed ordinance would change this coverage to cover customers of public accommodations operated by King County regardless of where services are provided.  This proposed ordinance does not cover governments other than King County.
Fiscal Analysis

The fiscal note states that there will not be a fiscal impact based on the proposed ordinance (Attachment Four).  According to the executive, this is because the increase in workload as a result of the proposed legislation is expected to be minimal and current staff resources are available to meet an increase in workload.  

There are three types of potential fiscal impacts that could result from the proposed ordinance:

1. Complaint filings.  The executive stated that the actual workload impact on case filings will be minimal and that the Office of Civil Rights, as presently staffed, can handle any increase in complaint filings that could be caused by the proposed ordinance.  As a comparison, the executive stated that the City of Seattle’s workload did not increase significantly due similar proposed changes to its non-discrimination laws. 
2. Public accommodations.  The proposed change to add county services to the Public Accommodations Ordinance may subject the county to increased liability if the county is found to have discriminated and damages are awarded either by the Office of Civil Rights or in private litigation.  The executive stated that he cannot make an estimate of how many cases will be filed or the level of damages.   All county services are not covered, only those defined as places of public accommodation are covered, such as county parks buildings and transportation.  Any impact in this area may include litigation costs for the county.  However, per state law, individuals who believe they have been discriminated against by the county in public accommodations can already file complaints with the Washington State Human Rights Commission or in federal or state court. 
3. Private right of action.   Private right of action in the employment ordinance will give county employees the ability to file in court when they believe they are discriminated against by their county employers.  The executive stated increased cost will be minimal.  County employees can already file in court if the discrimination they allege is prohibited by state or federal law.  
ATTACHMENTS:
1. Proposed Ordinance 2006-0125
2. King County Legislative History

3. Other Proposed Substantive Changes Contained in Proposed Ordinance 2006-0125
4. Fiscal Note
ATTENDING:
Caroline Whalen, Deputy County Administrative Officer, Department of Executive Services
Mike Sinsky, Deputy Prosecuting Attorney, Prosecuting Attorney’s Office
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