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SUBJECT

Briefing on the Status of the Implementation of Ordinance 17892 Regulating For Hire Vehicles and Drivers.

SUMMARY

King County regulates taxis and for-hire vehicles that transport passengers for compensation. These regulations are intended to ensure that customers can use these options in a safe manner. Since 2012, new transportation options that make use of application-based technology (apps) on smartphones have entered the market. The new organizations that use this technology as part of their business model have come to be known as Transportation Network Companies (TNCs). Prior to 2014, these new entrants had not been regulated.  

The council adopted new regulations in September 2014 with Ordinance 17892 that made changes to existing regulations for transportation companies in three primary areas:  (1) added new regulations affecting TNC organizations, drivers, and vehicles; (2) made other changes to regulations that affect taxi, for-hire, and TNCs; and (3) modified the county code to streamline and update other regulations.  King County has worked to conform its regulatory framework with the City of Seattle to create a regional approach to regulating the taxi and for-hire industry.  The adopted ordinance conformed the county’s regulatory system to the regulations adopted by the City of Seattle and established licensing and other requirements for taxis, for-hire vehicles, and Transportation Network Companies.  The new regulatory system allows the county to continue its decade’s long interlocal agreement with the City of Seattle to regulate the for-hire transportation industry in a cooperative regional manner.  Today’s briefing will show the county’s progress in implementing Ordinance 17892, actions by the state legislature to address TNC insurance requirements statewide, and recent actions by the Seattle City Council related to for-hire driver bargaining rights.


BACKGROUND
King County benefits from a healthy spectrum of transportation choices. Currently the region is served by taxis, for-hire vehicles, and limousines. In addition, there are now new entrants in the market that offer opportunities for private citizens to use smartphone application-based technology (apps), and their phones’ GIS capabilities to pick up rides for fares or suggested donations. These new entrants have come to be known as Transportation Network Companies (TNCs), so as to not be confused with traditional ride share programs, such as van pools.  
Taxis, for-hires, and limousines all operate under different regulatory structures.  However, TNCs had not been regulated in the State of Washington prior to last year.   King County, the City of Seattle, and the Port of Seattle have consistently worked over the years to regionalize taxicab regulations and licensing by developing consistent regulations and services across jurisdictions.  This promoted public safety and customer service by standardizing fees, regulations, enforcement, and rate review procedures throughout King County.
In 1995, King County entered into an interlocal agreement with the City of Seattle, whereby King County manages all for-hire driver licensing functions for both jurisdictions while Seattle manages all taxicab licensing and inspection functions for both jurisdictions. In addition, King County has interlocal agreements with the Port of Seattle and 16 cities to provide taxicab and for-hire licensing services.  Generally, King County Code and Seattle Municipal Code contain consistent provisions, thus allowing for continued joint regulatory efforts.  
City of Seattle Actions to Regulate For Hire Industry. On July 14, 2014, the Seattle City Council enacted Council Bill 118140, which adopted a variety of for-hire regulatory changes that had been developed by the Mayor and a working group of stakeholders.  The measure was signed by the mayor on July 15, 2014.  The adopted ordinance made significant changes to existing regulations related to driver background checks, training, and vehicle inspections, and consequently changed the requirements that the county would operate under if it continued with the 1995 Interlocal Agreement. The city ordinance did, however, make the new requirements consistent across the “industry.”  The adopted legislation maintained the basic for-hire requirements that existed in the prior regulatory framework, but allowed companies (regardless of whether they are a taxi company or association, for-hire company or association, or a TNC company) to use third-party, non-governmental approaches to meet a number of requirements.  The city does, however, have to approve the use of any alternative approach.  Nevertheless, the agreement would also allow the parties to choose the existing government-run system in order to meet the requirements.  The majority of the provisions of this measure became effective August 15, 2014.  While the measure’s new licensing changes became effective in November 2014. And the city’s new taxi and for-hire medallion system became effective in February 2015.  

Ordinance 17892—County For Hire Regulatory Changes The County Council adopted Ordinance 17892 in September 2014.  The ordinance adopted changes to the county’s regulatory system that conformed county regulations to the city’s actions along with making a variety of technical changes to code.  

The county’s ordinance changing regulations for for-hire companies, drivers, and vehicles conforms to the elements adopted by the City Seattle, requiring that all taxis, for-hire, and TNCs must have licensed drivers and vehicles.  All taxi, for-hire, and TNCs would have to meet the following licensing requirements:  

· Background Checks--defines the types of databases that must be used for conducting background checks, but allows a company or association to use a third party service subject to county approval.  Under the interlocal agreement, the county is responsible for the administration of these requirements for both the city and the county. 
· Driver Training and Testing—all drivers are required to take a defensive driving course and a training program approved by the county.  The training is available online.  Required driver’s tests may be taken through the existing system or through an approved TNC/Association/third party.  Under the interlocal agreement, the county is responsible for the administration of these requirements for both the city and the county. 
· Vehicle Inspections—all vehicle inspections based on a prescribed safety inspection checklist that can be conducted by a third party certified mechanic.   A government employee will, however, continue to inspect taximeters as required by state law (this inspection will be accomplished by Seattle inspectors through the existing interlocal agreement).

For an initial for-hire driver's license, and annually thereafter, a for-hire driver, or a taxicab association, for-hire vehicle licensee or company, or TNC on behalf of the for-hire driver, must complete and file with the county a for-hire driver's license application. With the new system, application materials may submitted in-person, by mail, and can also be submitted online or through email. In order to confirm the identity of prospective licensees, for-hire driver's licenses approved through applications received online or through email must be picked up directly from the licensing agency, whereupon the licensee applicant must show photo identification to verify identity.  The ordinance also provided for a “temporary permit” where the county would issue a temporary for-hire driver’s license within two business days after the applicant has filed a complete application package, which is valid for up to 60 days.

Insurance. Ordinance 17892 conformed to Seattle’s legislation and established provisional insurance requirements, but also acknowledged that new insurance “products” might be available pending state legislative action.  As a consequence, the adopted ordinance required that, for a provisional period (the timeframe until the state legislature could take action to make statutory changes), that all registered owners of taxicabs, for-hire vehicles, and vehicles with a transportation network company endorsement, or the taxicab association representative, for-hire vehicle licensee or company, or transportation network company on behalf of the registered owner shall provide insurance coverage at the statutory minimum of $100,000 per person and $300,000 per accident liability coverage along with minimum underinsured motorist coverage of $50,000 per person and $100,000 per accident. For TNCs, the coverage would have to be in effect during any time that the driver is “active on the company’s dispatch system.”

The provisional period began once the new legislation was enacted in September 2014, and ended on the effective date of new state insurance law changes. At the conclusion of this period, all operators would have to comply with state law.  The state has addressed the insurance issues with the adoption of ESSB 5550, as described below.

Fees. The county had always used a fee based system to defray the costs of its regulatory system.  However, the Seattle legislation, based on its mediated agreement, adopted significant changes to fees used to pay for the city’s costs of regulation.  The city’s legislation made changes to the fees incumbent taxi and for-hire licensees pay, where in year-one (the first year of the new regulations) fees for the incumbent industry vehicle owners  are $500 per vehicle (the fee decreasing from $600). Additionally, for the incumbent industry (current taxis and for-hire companies and drivers), year-one fees are $50 per driver license.   In contrast, TNCs under the new fee structure pay $0.10 per ride for all trips originating in Seattle to cover the estimated enforcement and regulatory costs of TNC licensing, vehicle endorsements, and driver licensing.  

With Ordinance 17892, the council adopted the fee structure of the Seattle agreement (but not the same fee amounts because of differing administrative costs).  The county fees for taxis and for-hire vehicles and drivers are $450 for vehicles and $85 for drivers, and also include new fees for TNC companies and for-hire companies that are similar to the fees charged to taxi cab associations.  It also created a medallion fee ($100) as described below. Similar to the Seattle legislation, the new ordinance established a per ride fee for TNCs rather than fees for drivers and vehicles.  However, based on the cost and revenue assumptions used by the executive (1,800 new TNC drivers and 1.3 million rides in unincorporated King County), the county adopted a $0.35 per ride fee, rather than the $0.10 per ride fee adopted by the city. 

Nevertheless, the county’s new regulations, mirroring the Seattle legislation, allows that after February 15, 2015, or any time thereafter, the county may adjust the TNC per ride per-ride fee, along with the taxi and for-hire vehicle and drivers fees after consideration of the following factors: the projected costs and the annual budget allotted for enforcement and regulatory costs across the for-hire transportation industry; the need for increased enforcement activity; and, the total number of trips across the for-hire transportation industry.  

Reporting.  Like the Seattle legislation, Ordinance 17892 requires that all taxi associations, for-hire vehicle companies, and TNCs maintain accurate and complete operational records for for-hire drivers, taxi licensees, for-hire vehicle licensees, and TNC endorsement holders.  

The minimum required quarterly reporting includes: 
· Total number of rides
· Type of dispatch (hail, phone, app, etc.)
· Percentage or number of rides completed in each zip code
· Pick up and drop off zip codes
· Percentage by zip code that are requested but not provided
· Collision data
· Number of requested rides for an accessible vehicle
· Crimes against driver reports
· Passenger complaints
· And any additional reporting needed to determine compliance with regulations as identified.
The county allows for the electronic submission of this data.  The ordinance required that the Executive report on the implementation of the ordinance in September 2015, including a summary of data reported by the industry.

Taxi and For-Hire License “Property Rights” Prior to the adoption of the new regulations in 2014, taxi and for-hire licenses in the city and county were issued to the license holder, but remained the property of the city or county (depending on the issuer).  As a consequence, while the license is valuable because there are a limited number of licenses (taxis), a license holder cannot obtain financing based on the license alone.  In many other jurisdictions, the license holder “owns” the license or “medallion” and can obtain financing to purchase the license or to finance other related purchases (new vehicles) collateralized through license ownership.  The City of Seattle adopted a plan to confer property rights for city-controlled taxi and for-hire licenses using a medallion system.  

The county adopted provisions that follow Seattle’s decision to transition taxi and for-hire vehicle licenses to a new medallion system. The county charged a medallion fee of $100 to cover the costs of the transition.  The new medallion system deems a taxi or for-hire vehicle license to be intangible property. Nevertheless, the interest of a medallion owner may be suspended or revoked by the county in the same manner as the suspension or revocation of a taxicab or for-hire vehicle license.  Unlike the Seattle legislation, Ordinance 17982 did not add any new taxi licenses.  
  
Accessible Service.  The county, following the Seattle legislation, established a $0.10 per ride surcharge for all rides originating in the county to offset the higher operational costs of wheelchair accessible transportation services. These surcharges are to be used to offset the costs associated with wheelchair accessible trips to pick up a person with a disability as well as the higher vehicle costs associated with purchasing and retrofitting an accessible van and requires that fund needs be assessed based operations and adjusted if needed.  The executive is currently establishing rules for the use of these funds.

Fares and Use of New Technology.  The adopted ordinance allows all drivers (taxis, for-hire, or TNC) to use “apps” to arrange trips or accept payment for rides.  The county’s regulations require that all rates be transparent, including variable “surge” and “premium” pricing, either through signs in a vehicle or on the app.  The new regulations maintain the use of taximeters for taxis and the flat rate structure for for-hire operators.

State Legislative Actions Regulating TNC Insurance.  As noted above, the county’s 2014 regulations established interim insurance requirements for TNCs, pending actions by the state legislature to develop statewide standards for the for-hire industry.  The state enacted ESSB 5550 that sets statewide standards (attached). 

The legislation defines new insurance requirements for “commercial transportation services providers” which are defined as businesses that use a digital network or software application to connect passengers to drivers for the purpose of providing a prearranged ride (the state specifically notes that a commercial transportation services provider is not a taxicab company, charter or excursion bus, “aeroporter,” special needs transportation provider, or limousine). County and city legislation uses Transportation Network Company (TNC) rather than commercial transportation service providers to describe these entities.  

ESSB 5550 establishes that being a TNC driver is defined as all times the driver is logged into a commercial transportation services provider's digital network or software application, or until the passenger leaves the personal vehicle, whichever is later.  The legislation establishes that TNC companies or drivers if approved by the Office of the Insurance Commissioner, or a combination of a company and a driver, must obtain a primary automobile insurance policy covering every personal vehicle used to provide TNC services, described as follows:

· before a driver accepts a requested ride: $50,000 per person; $100,000 per accident; and $30,000 for property damage; and 
· after a driver accepts a requested ride: a combined single limit liability coverage of $1,000,000; and underinsured motorist coverage of $1,000,000.

The legislature established that TNC insurance policies must offer personal injury protection coverage, and underinsured motorist coverage, in line with existing motor vehicle insurance law that allows for the insured to reject the coverage options.

ESSB 5550 also requires that, after July 1, 2016, an insurance company may not deny a claim arising exclusively out of the personal use of the private vehicle solely on the basis that the insured, at other times, used the vehicle to provide commercial transportation services (TNC).  The new law also allows TNC insurance coverage requirements to be satisfied by having for-hire vehicle or limousine insurance coverage applicable to the vehicle being used for TNC services.

The adopted legislation specifically establishes that TNCs drivers, for-hire vehicle operators, limousine chauffeurs, and taxicab operators are exempt from workers' compensation requirements.
Recent Seattle Efforts Related to For-Hire Drivers.  Seattle City Councilmember Mike O’Brien has introduced legislation that would allow for-hire drivers to “act in concert” when dealing with any for-hire company, including taxi companies and TNCs.  According materials prepared for the City Council, the legislation’s goal is to “combat low pay and poor working conditions faced by certain for-hire drivers.”  
The current version of the proposed ordinance (attached) would allow drivers to form “Driver Representative Organizations” which resemble employee unions. These organizations would have to be registered as nonprofits by the state of Washington, licensed by the city, and would be governed by their membership. Mainly, the legislation would allow drivers—who currently work as independent contractors—to negotiate with TNC and taxicab companies in a manner that resembles union-based collective bargaining.  The proposed ordinance would require that both driver organizations and their employers bargain a contract within 90 days following the formation of driver representative organization.  If a contract cannot be negotiated in that time frame, the parties would submit the matter to arbitration. In addition, the legislation also gives the city’s Director of the Finance and Administrative Services Department the general authority to fine either party up to $10,000 per day if they violate any of the requirements in the ordinance.
While there is debate about the ability of contract for-hire drivers (whether for taxi companies or TNCs) to collectively bargain, different forms of organizing exist for taxi and TNC drivers. In 2012, taxi drivers from all the major dispatcher companies such as Seattle Yellow Cab and Orange Cab formed their own taxi drivers associations in an attempt to collectively bargain with owners. Later, in 2014, rideshare drivers organized their own association called the “Apps-Based Drivers Association.” But these associations can’t compel employers to sit down with drivers and negotiate wages, benefits, and working conditions.
There has been significant national debate—and local and state litigation--related to issues of organizing and employee classification. Taxicab and TNC drivers are considered independent contract workers. Contract workers, along with agricultural workers and public sector employees, are not covered by the 1935 National Labor Relations Act (NLRA), which protects most private sector employees’ right to form unions and collectively bargain. TNC representatives have testified before the city council (in Seattle and many other jurisdictions) arguing that the NLRA explicitly preempts independent contractors from unionizing.  However, there is some debate about this stance, noting that while the NLRA does not cover independent contractors, it also hasn’t prevented state and local governments from enacting legislation allowing some contractor unionization. For example, the Washington Federation of State Employees union (which represents 40,000 public sector employees across Washington in regular negotiations with the state) and California state law (passed in 1975) that ensures agricultural workers’ right to organize.
The legislation has unanimously passed the Seattle City Council’s Finance and Culture Committee, but the City Council has not scheduled a hearing for the legislation in full council.  According to media reports, Councilmember O’Brien has noted that “he doesn’t anticipate the ordinance to go to full council anytime soon due to the likely legal challenge from rideshare companies.”  Media reports indicate that the Seattle City Attorney’s Office continues to analyze this legislation.

City and County Plans to Evaluate Future For-Hire Regulatory Practices and Needs.  The City of Seattle and King County are convening a regional group to participate in a series of strategic planning sessions to evaluate and recommend policy and regulatory direction on shared use services. Representatives from the state Department of Licensing, Puget Sound Regional Committee, and various suburban cities (Bellevue, Redmond, Renton, and Kent) will be invited. With facilitation by a team of outside consultants, the focus of these sessions is to look closely at regional policies related to taxis, transportation network companies, limos, private shuttles, car share, etc. and to identify opportunities to develop comprehensive and informed policy and regulatory structures. The project is divided into two phases with the first phase intended to focus primarily on the regulatory issues of the existing industries. Project kickoff is scheduled for November 16, 2015.

ATTACHMENTS:

1. Engrossed Substitute Senate Bill 5550
2. Seattle City Council Bill 118499, Version 2
3. [bookmark: _GoBack]RALS Update on Implementation of For Hire/TNC regulations passed in 2014,
October 27, 2015
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