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Metropolitan King County Council
Budget and Fiscal Management Committee



STAFF REPORT

	Agenda Item:
	8
	Name:
	Erin Auzins 

	Proposed No.:
	2019-0114
	Date:
	March 26, 2019




SUBJECT

Proposed Ordinance 2019-0114 would make a supplemental appropriation of $283,000 to the General Public Services budget in the Permitting Division of the Department of Local Services. This funding would be backed by the General Fund.

SUMMARY

As part of the 2019-2020 biennial budget, the Council adopted a proviso requiring the Executive to transmit a plan to implement the winery, brewery, and distillery code updates currently under consideration by the Council. The proviso also required a supplemental appropriation to implement the implementation plan.  Proposed Ordinance 2019-0114 would approve the supplemental appropriation as recommended by the Executive’s implementation plan. 

BACKGROUND 

Following a years-long process, the Executive transmitted Proposed Ordinance 2018-0241 in April 2018 that would modify the development regulations for wineries, breweries and distilleries. Proposed Ordinance 2018-0241 would add a new business license requirement for these uses; create a new “remote tasting room” use; add new development conditions and permit requirements for wineries, breweries and distilleries; establish two demonstration projects, one for remote tasting rooms and one for special events related temporary use permits; and increase citation penalties for violations by these types of businesses.  The Council has been reviewing this ordinance for nearly a year since it was transmitted and was passed out of the Local Services, Regional Roads and Bridges Committee Without Recommendation on March 11, 2019.  It will be scheduled for a public hearing later this spring.

During public comment at the Local Services, Regional Roads and Bridges Committee, and among Councilmembers, there has been significant public interest in enforcement of the new regulations once they are adopted. As a result, as part of the adopted 2019-2020 biennial budget, the Executive included $50,000 for one-time support for additional outreach and technical assistance for future compliance efforts for the winery, brewery, and distillery regulation updates.  The Council approved the $50,000 request from the Executive, and added a proviso to the Department of Local Services Administration and to the Office of Performance, Strategy and Budget’s appropriation to look further at implementation needs for the new regulations: 

P6 PROVIDED FURTHER THAT:
	Of this appropriation, $150,000 shall not be expended or encumbered until the executive transmits a plan to implement the winery, brewery and distillery code updates and, if recommended by the plan, a proposed ordinance that adds appropriation or FTE authority, or both, to effectuate the plan.  
	The plan to implement the winery, brewery and distillery code updates shall include, but not be limited to: (1) a description of the departments and divisions necessary to implement the code updates in Ordinance XXXXX (Proposed Ordinance 2018-0241); a description of the necessary steps those department and divisions will take to implement the code updates, including but not limited to public outreach and education, technical compliance and permit assistance for businesses; permitting and enforcement activities; and any other necessary implementation activities; (2) a description of the necessary resources to implement the code updates, including additional FTE, temporary term limited positions and consultant resources; appropriation authority for those resources; (3) a description of the activities that a consultant would perform that justifies the requested appropriation, if one is needed; and (4) an estimated timeframe necessary to bring existing winery, brewery or distillery businesses into compliance with the updated code, or come to resolution through the code enforcement process for those businesses that cannot be brought into compliance.
	The executive should file the plan to implement the winery, brewery and distillery code updates and a proposed ordinance required by this proviso by February 15, 2019, or within thirty days of Ordinance XXXXX (Proposed Ordinance 2018-0241) being moved out of committee, whichever comes first, in the form of a paper original and an electronic copy with the clerk of the council, who shall retain the original and provide an electronic copy to all councilmembers, the council chief of staff and the lead staff for the planning, rural service and environment committee, or its successor.

As the transmittal letter states, the implementation plan has “a range of options to implement the transmitted version of the proposed winery, brewery and distillery code updates in Proposed Ordinance 2018-0241. The plan identifies challenges to efficient and timely code enforcement of current code violations and calls for robust outreach to promote compliance with the proposed code and licensing requirements and enforcement follow-up where necessary. As outlined in the report, implementation of the identified options would require additional resources. The attached proposed supplemental appropriation ordinance would provide additional resources to effectuate the least costly implementation option, which the Council can amend should they wish to pursue a different option.”

ANALYSIS

Proviso Response

As required by the 2019-2020 Biennial Budget, the Executive transmitted the supplemental appropriation Proposed Ordinance, and a report responding to each component of the proviso.

(1) A description of the departments and divisions necessary to implement the code updates in Proposed Ordinance 2018-0241.

The report states that the following agencies would have a role in implementing the Winery, Brewery, Distillery (WBD) code updates:

· Environmental Health Services division (wells, septic, waste, food)
· Water and Land Resources (surface water violations)
· Permitting Division (business license, building permits, land use permits, enforcement)
· Prosecuting Attorney’s Office (enforcement and permitting legal work)

A description of the necessary steps those department and divisions will take to implement the code updates, including but not limited to public outreach and education, technical compliance and permit assistance for businesses.

The report includes steps required for all of the agencies, which includes creating a toolkit to help businesses understand the regulations and the permitting requirements.  The report states that the toolkit will include a summary of the regulations, health requirements, steps to obtain business licenses, and a description of the timeline for compliance prior to enforcement action.

The report also calls for training for County staff on the new regulations.

Permitting and enforcement activities. 

The report states that the Permitting Division will:
· Create a website to make the toolkit widely available.  
· Contact and provide technical assistance to existing businesses to help them demonstrate compliance with the new code or establish legal nonconforming status in their application for a King County business license.
· Refer those existing business that do not comply to code enforcement.

For businesses that are referred to code enforcement, the report states:

· A case will be opened or an existing case will be continued.
· A final letter of violation will be sent with compliance dates to start required permitting processes/demonstrate compliance/business license.
· A Notice and Order may be issued if businesses do not comply with the final letter of violation.

Any other necessary implementation activities. 

· The report states that for those businesses that receive a Notice and Order through the enforcement process will be referred to the abatement manager (in Permitting) and the PAO to continue enforcement.  This could include court injunctions, judgement, or civil charges.

(2) A description of the necessary resources to implement the code updates, including additional FTE, temporary term limited positions and consultant resources, and appropriation authority for those resources.

The report separates out the resources into three categories:

Outreach – The report states that the toolkit and website would be developed by a consultant while County staff are being trained on the new code.

Licensing and Permitting – The reports states that the Permitting Division expects a surge in business licenses to be processed during the first year, which will decrease in subsequent years.

Code Enforcement – The report states:

· There are an estimated 75 to 100 active businesses in unincorporated King County.
· 100% will need to obtain a business license from the County.
· 80% will need other permitting in order to obtain a business license.
· 10% will likely not be able to comply at all – and of those, 35% will need PAO involvement.

The report states that they expect an additional 50-80 difficult code enforcement cases, and that these cases will need more staff time due to the complexity of the issues to resolve. The report states that additional staffing would be needed to handle the increase caseload and continue their current work.  Code enforcement is “currently understaffed to its existing code enforcement workload. The optimal caseload…is 150-175 case per officer.  The current average caseload is 225 cases per officer and over 430 for the abatement manager.”  

The report notes that the “additional 50-80 difficult cases without additional staffing to help process them will greatly impact resolution of the existing caseload as well.

The report estimates that the total workload impact of the WBD code changes is about 2,910 hours for one year.

The report includes, in Exhibit 2, a summary of the resources required to implement the WBD code updates:

Exhibit 2: Resource Requirement Summary
	Task
	Duration
	Additional Resource
	Additional Position Authority
	Additional Biennial Expenditure Authority

	Toolkit and educational outreach
	6-months in 2019
	Consultant
	NA
	$40,000
(plus $50,000 already approved in 2019-2020 budget)

	Technical assistance to existing businesses to comply with new licensing requirements
	2019-2020
	TLT employee, DLS Permitting Division
	1.0
	$243,000

	On-going code enforcement actions
	On-going
	FTE employee, DLS Permitting Division
	1.0
	$243,000

	Legal actions
	On-going
	FTE employee, PAO
	1.0
	$291,000

	Total
	3.0
	$817,000



(3) A description of the activities that a consultant would perform that justifies the requested appropriation, if one is needed. 

The report states that the consultant would be responsible for:

· Developing the toolkit (100 hours)
· Conducting initial public outreach and technical assistance to the known existing businesses (500 hours)

(4) An estimated timeframe necessary to bring existing winery, brewery or distillery businesses into compliance with the updated code, or come to resolution through the code enforcement process for those businesses that cannot be brought into compliance.

The report includes 3 options that influence the timeframe to bring businesses into compliance (or code enforcement resolution):

	Resource
	Option A
	Option B
	Option C

	Consultant (in addition to $50,000 already appropriated)
	$40,000
	$40,000
	$40,000

	Code Enforcement TLT
	1.0
	1.0
	1.0

	Code Enforcement FTE
	1.0
	1.0
	0.0

	Deputy prosecuting attorney
	1.0
	0.0
	0.0

	Total Cost
	$817,000
	$526,000
	$283,000

	Timeframe for Full Compliance
	2 years
	Not provided – cases that remain out of compliance after legal notice will be limited based on current PAO capacity
	Not provided – cases that are not in compliance after 9 months are part of the queue for all types of cases requiring a Notice and Order



Executive staff note that, “[u]nder Option B, without PAO support, the timeframe to initiate legal action against violators will be more than the 2 years projected under Option A. Similarly, under Option C, without an additional FTE for code enforcement, the timeframe to issue legal notice to violators will be more than the 2 years projected under Option A.  How much longer would depend on the overall level of voluntary compliance by the industry, which is speculative at this point.”

Supplemental Appropriation

	General Public Services
	$75,000

	2019 – 2020 Adopted Budget:
	$4,520,000

	Supplemental Appropriations to Date:
	$0

	Total Appropriation to Date:
	$4,520,000



The proviso response concludes that Option C is the least costly for the County, while Option A is the most comprehensive approach.

The supplemental appropriation in Proposed Ordinance 2019-0114 would fund Option C, which includes an additional $40,000 for consultant services, and funding for 1.0 TLTs.  Executive staff note that, a “TLT was chosen in Option C to reflect the minimal level of enforcement. The TLT would focus on processing business license applications for all existing operations, and any new operations applying in 2019-2020. Once the backlog of license applications for existing businesses are processed, the workload for future renewals would be substantially less, the on-going staffing requirements could be evaluated, and the TLT could potentially be eliminated. Making this position an FTE would not change the timeframe for compliance in 2019-2020. If the position were an FTE, it could be re-purposed in 2021 to issuing legal notices to operations remaining out of compliance. Replacing the TLT with an FTE would make Option C resemble Option B, but with legal notifications deferred for two years.”

Proposed Ordinance 2019-0114 would appropriate $283,000 to the General Public Services fund for the Permitting Division in the Department of Local Services.  This would be backed by a transfer from the General Fund.

Transmitted Version versus Council Adopted Version of Development Regulations

The report states that the cost scenarios are based on the executive transmitted version of the proposed ordinance that would modify the development regulations for wineries, breweries and distilleries.  Attachment 5 to this staff report shows the changes made by the Local Services, Regional Roads and Bridges Committee that was voted out on March 11, 2019.  Substantive changes were included in the version of the legislation that passed out of Committee. The report and supplemental appropriation proposed ordinance were transmitted to the Council prior to the March 11th Committee action.  

The Council may wish to consider whether further evaluation by Executive staff is necessary to reflect the substantive changes made to the legislation by the Council.

INVITED

· Dwight Dively, Director, PSB
· Jim Chan, Division Director, Permitting, DLS

ATTACHMENTS

1. Proposed Ordinance 2019-0114 
2. Transmittal Letter
3. Fiscal Note
4. 2019-RPT0027: Winery, Brewery and Distillery Code Update Implementation Plan
5. [bookmark: _GoBack]Summary of Proposed Ordinance 2018-0241 – Winery/Brewery/Distillery Regulations As Voted Out of Local Services, Regional Roads and Bridges Committee 3/11/19
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