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SUBJECT

Proposed Ordinance to modify the criteria for designating a historic resource as a King County Landmark, and correcting a code reference in the definition of a “landmark.” property

SUMMARY

Proposed Ordinance 2013-0166 revises the language of KCC 20.62.040 by eliminating the seven "integrity" criteria, replacing them with a broader statement as follows: 

“Additionally, the historic resource must also possess sufficient integrity to convey its historic character.”  

In addition, a technical revision is made to correct a code reference.

BACKGROUND

King County's Landmarks Commission ("Commission") is responsible for:
· designating historic landmarks and landmark districts for inclusion within the Historic Register in King County; 
· designating community landmarks; 
· authorizing tax benefits for qualified historic properties; and
· evaluating proposed changes to qualified historic properties for consistency with their Landmark status.  

The Commission also contracts with cities within the County to provide landmarking services within those cities.  

As currently written, KCC 20.62.040.A., sets forth the criteria for designating a King County landmark, including seven integrity criteria, underlined for ease of reference:

"A.  An historic resource may be designated as a King County landmark if it is more than forty years old or, in the case of a landmark district, contains resources that are more than forty years old, and possesses integrity of location, design, setting, materials, workmanship, feeling and association, and:
	  1.  Is associated with events that have made a significant contribution to the broad patterns of national, state or local history; or
	  2.  Is associated with the lives of persons significant in national, state or local history; or
	  3.  Embodies the distinctive characteristics of a type, period, style or method of design or construction, or that represents a significant and distinguishable entity whose components may lack individual distinction; or
	  4.  Has yielded or may be likely to yield, information important in prehistory or history; or
	  5.  Is an outstanding work of a designer or builder who has made a substantial contribution to the art."
According to Executive staff, when this language was approved in 1980, it was based on guidelines from the National Parks Service (“NPS”) of the federal Department of the Interior for listing properties in the National Register of Historic Places.  Those guidelines appear in the Code of Federal Regulations[footnoteRef:1] and a National Register Bulletin on applying evaluation criteria.[footnoteRef:2]  The "Criteria for Evaluation" are further interpreted in a subsequent NPS bulletin, Bulletin VIII, describing how to evaluate the integrity of a property.[footnoteRef:3]  As noted in the Bulletin, a degree of flexibility in the application of the seven criteria is intended:   [1:  36 CFR 60.4 “National Register of Historic Places Criteria for evaluation”]  [2:  National Register Bulletin:  II. National Register Criteria for Evaluation US Department of Interior, National Parks Service]  [3:  National Register Bulletin:  VIII. How to Evaluate the Integrity of a Property  US Department of Interior, National Parks Service] 

“The evaluation of integrity is sometimes a subjective judgment, but it must always be grounded in an understanding of a property's physical features and how they relate to its significance … Within the concept of integrity, the National Register criteria recognizes seven aspects or qualities that, in various combinations, define integrity … To retain historic integrity a property will always possess several, and usually most, of the aspects … The retention of specific aspects of integrity is paramount for a property to convey its significance.”
While the above quoted NPS Bulletin VIII encourages flexibility in the application of the seven criteria, such flexibility does not appear in KCC 20.62.040.A.  However, under its rule and procedure making authority granted by KCC 20.62.020.D., the Landmarks Commission has adopted the federal guidelines to apply the seven integrity criteria in evaluating properties for inclusion on the County’s Register of Historic Places.  Based on this, the Landmarks Commission has not required that all seven of the “integrity” criteria (location, design, setting, materials, workmanship, feeling, and association) be present in order for a property to be eligible for designation.  The Landmarks Commission has generally requires that at least two, though preferably, all of the “integrity” criteria be present for a property to be eligible. 

At a recent landmark nomination hearing, attorneys representing one of the property owners in a proposed historic district asserted that the KCC 20.62.040.A. requires all seven of the identified elements of integrity to be met for a property to be eligible for designation.  As a result of that position, the Commission took no further action on that proposal pending a closer review of the Code provision. 

The Landmarks Commission is recommending that the code be clarified to avoid future conflicting interpretations.  The proposed change would be to eliminate the seven "integrity" criteria, replacing them with a broader statement as follows: 

“Additionally, the historic resource must also possess sufficient integrity to convey its historic character.”  

Executive staff report that this recommended language modification is similar to language used by other municipalities.  Executive staff also confirmed that the seven integrity criteria would still be used during the designation review.  However, the proposed amendment does not alert the reader of that intent.  Therefore, to ensure that the reader of KCC 20.62.040.A. understands that (1) the seven criteria are still considered; and (2) but not all need to be present, Executive and Council staff worked together to develop an amendment that captures both these concepts: 

"A.  An historic resource may be designated as a King County landmark if it is more than forty years old or, in the case of a landmark district, contains resources that are more than forty years old, and possesses integrity of location, design, setting, materials, workmanship, feeling, ((and)) or association, or any combination of the foregoing aspects of integrity, sufficient to convey its historic character, and;" 

(Emphasis added.)

ANALYSIS

This revision (set out in the amendment) clarifies to potential applicants and to the public that the seven evaluation criteria that will be used in reviewing a property for inclusion on the County's Historic Register, but that not all of the seven integrity elements must be present for a property or district to be eligible for inclusion on the Register.  It is anticipated that this clarification will help to avoid potential future conflicting interpretations of KCC 20.62.040.A.

A review of both state and federal landmarks programs confirms:
· that landmark criteria established at a local level need not mirror the federal rules in order for the municipality to qualify for grants; and 
· landmark designation pursuant to the national standard at the local level is not a requirement to qualify for state or federal tax benefits to the property owner.[footnoteRef:4]   [4:  For example, the State is involved in the review of properties for eligibility for the Federal Historic Preservation Tax Incentive Program.  Under this program, a 20% federal income tax credit is available for rehabilitation of historic, non-residential, income producing buildings.  However, no local landmark designation is required.] 


Grant funding not jeopardized by change 

Under the auspices of the National Historic Preservation Act's program of support for the preservation of historic properties, the state Department of Archaeology and Historic Preservation (“DAHP”) certifies local historic preservation programs ("Certified Local Government program"), indicating that they meet certain standards.  Those standards are that the local historic program: 
· Enforce state or local legislation for the designation and protection of historic properties;
· Establish and maintain a qualified historic preservation commission;
· Maintain a system for the survey and inventory of historic properties in coordination with the State Historic Preservation Office;
· Provide for public participation in its activities;
· Satisfactorily perform the responsibilities delegated to it by the State Historic Preservation Office.  r

In 2012, King County received $10,000 through this program.  In discussions with a DAHP representative, the change proposed in this legislation will not jeopardize the County's qualification as a Certified Local Government program. 

Tax benefits not jeopardized by change 

Federal 

The state's Department of Archaeology and Historic Preservation ("DAHP") is involved in the review of properties for eligibility for the Federal Historic Preservation Tax Incentive Program.  Under this program, a 20% federal income tax credit is available for rehabilitation of historic, non-residential, income producing buildings.  However, no local landmark designation is required; therefore this change will not affect the ability to qualify for federal funds.  .

State

Pursuant to the applicable taxation statutes, the County acts as the state's agent (the "local review board") for property tax benefits qualifying for the County’s Historic Register.  To qualify for a tax benefit, property must meet four criteria contained in RCW 84.26.030[footnoteRef:5] and abide by the other statutory provisions post qualification.  The proposed revision codifies the flexibility the Landmarks Commission has previously been applying in determining historic character integrity.  [5:  "The property must:(1) Be an historic property; (2) Fall within a class of historic property determined eligible for special valuation by the local legislative authority; (3) Be rehabilitated at a cost which meets the definition set forth in RCW 84.26.020(2) within twenty-four months prior to the application for special valuation; and(4) Be protected by an agreement between the owner and the local review board as described in RCW 84.26.050(2)."] 


AMENDMENT 

As expressed by Executive staff, the change as originally proposed to KCC 20.62.040.A. was “strictly technical,” in that it was not intended to either expand or restrict the eligibility of applicant properties for inclusion in the County Historic Register.  With the revision contained in the amendment, the language better reflects the Landmarks Commission’s existing review practice, comports with the federal approach upon which the Landmarks Commission's designation work is based, and maintains the criteria list to better inform the reader of the Code provision.  The amendment also makes grammatical changes to improve continuity.    

REASONABLENESS

The approval of this proposed amendment will clarify code language describing the process used for evaluating properties for inclusion in the County Historic Register, and appears to be a reasonable business decision.  

ATTACHMENTS

1. Proposed Ordinance 2013-0166
2. Transmittal Letter dated March 25, 2013
3. Fiscal Note
4. Amendment 1
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