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May __, 2004
Gary Cline, Chair

South King County Ground Water Advisory Committee

Regional Water Association of South King County

27224 - 144th Avenue SE

Kent, WA  98042

Re:
Draft South King County Ground Water Management Plan
Dear Mr. Cline:

I want to congratulate you and the members of the Ground Water Advisory Committee (GWAC) and the Regional Water Association of South King County (RWA), and commend you for publishing the draft South King County Ground Water Management Plan (GWMP).  This is an important step toward developing a comprehensive approach and plan for protecting groundwater quantity and quality in the South King County area, which began in 1986.  We share the goals and objectives of the draft GWMP, and look forward to working together with interested governments, utilities, and other parties to meet them.

I would also like to note that, although the South King County area does not have a certified groundwater management plan, its representatives have voluntarily participated in stakeholder discussions led by the Department of Natural Resources and Parks (DNRP) with regard to the scope and priorities for the countywide groundwater protection program, and the long-term funding options for that program.  We very much appreciate your willingness to do that, and hope that we can count on your continued participation.

This letter provides you with the information required by RCW 90.44.400 and WAC 173-100-120, specifically (1) King County’s findings with regard to the GWMP’s technical soundness, economic feasibility, and consistency with intent of RCW 90.44, Regulation of Public Ground Waters and WAC 173-100, Ground Water Management Areas and Programs, and other federal and state laws, and King County Code; (2) a clear statement of concurrence or non-concurrence with the strategies identified in the plan for King County; and (3) specific revisions necessary for County concurrence and certification of the plan by the WA State Department of Ecology (Ecology).  Under WAC 173-100-120, once a groundwater plan is approved and certified by Ecology, King County and other affected local governments must adopt or amend regulations, ordinances, and/or programs for implementing those provisions of the plan within our jurisdictional authorities, and must be guided by the adopted program when reviewing and considering approval of all studies, plans and facilities that may utilize or impact the implementation of the plan.  For that reason, we have taken care to review and comment on the plan.

The following is the response for all King County agencies, including Seattle-King County Public Health (PH), to the draft plan.  We know that there will be some difficulty in Ecology’s certifying this plan, given the length of time it has taken to develop, and the dated nature of some of the information in it.  We hope that the following comments from King County will lead to useful discussions as to how we can use this opportunity to move forward with multiple partners to implement a groundwater protection program that we all would like to have in South King County.

Implementation process

Ecology’s guidance for groundwater management plans states, “Technical soundness is a factual question related to whether or not the GWMP can be implemented.”  The South King County plan proposes creation of a Management Committee, of which King County would be a member, that would develop and implement an annual workplan under an annual budget that would be funded from existing funding sources.  Although this approach is inconsistent with the approach to implementation for the other four management areas prescribed in the groundwater ordinance adopted by the King County Council in 2001 (now codified in King County Code 9.14), those provisions of the ordinance sunset as of December 31, 2004.  DNRP staff are currently pursuing an interim approach for the other four areas that similar to that described in the South King plan—e.g., interlocal agreements, annual workplans with annual budgets— while DNRP develops a long-term strategy for its Water and Land Resources Division, and while the Council also is evaluating the long-term options for both the countywide program and implementation of each of the groundwater management areas.  For that reason, we can accept generally the proposed approach to implementation for South King County, on the same interim basis as we are pursuing the other areas, although we do request (1) that the plan include a provision for revising the composition and procedures of the Management Committee, similar to those in the ordinance, to broaden membership and describe how it will proceed, and (2) that the plan include a provision for the GWAC or Management Committee to participate in discussions led by DNRP, or the Council, related to long-term strategies for both the countywide program and implementation of all the certified plans within King County.  If these changes are made, we believe that a plan that is sound technically can be implemented.

Substantive technical soundness

We recognize that, as most recently rewritten, the draft plan is a set of proposed strategies, which responsible agencies are encouraged to implement, based upon their own resources and an annual workplan developed by the Management Committee.  In essence, the current draft plan is a menu of management activities, engendered by the earlier assessment of groundwater problems within the area (“area characterization”), with some sense of priority developed by the GWAC.  The expectation is that the responsible parties identified in the plan (including King County) will actually undertake the activities, even though the plan may not formally commit them to those activities.

There are 67 “implementation priorities” in the draft plan.  Of those, King County departments, agencies, or programs are responsible in whole or in part for 36.  Seattle-King County Public Health is wholly or partly responsible for 12. 

As noted above, Ecology’s guidance for groundwater management plans states, “Technical soundness is a factual question related to whether or not the GWMP can be implemented.”  We believe that the draft plan falls short of this standard, with regard to its substantive content, for the following reasons:

(1) As the draft plan acknowledges, the technical information used to describe the hydrogeology of the area, and the potential issues related to groundwater quality and quantity, was developed between 1990 and 1995.  While much of that information is likely to still be valid, there has been a large body of technical information collected since 1995 that should be reflected in the characterization of the area, and identification of priority issues.  Examples include: Sea-Tac Third runway surface/groundwater investigations; City of Auburn groundwater investigations; Cascade Water Alliance/Puget Sound Energy technical work for Lake Tapps water right (related to White River/Green River); City of Kent technical work for proposed Rock Creek Habitat Conservation Plan; water resource inventory areas 8, 9, and 10 technical work for Chinook salmon recovery plan for each watershed and the Puget Sound evolutionarily significant unit; City of Tacoma technical work for Green River HCP; King County Green/Duwamish Water Quality analysis and watershed modeling; King County stormwater/surface water modeling; regional transportation planning by the Puget Sound Regional Council, and others, including mitigation for potential fish and water impacts; Tri-County Endangered Species Act (ESA) work; state Department of Health evaluations of Group A systems  with potential Groundwater under the influence of surface water (GWI) sources; Group A purveyor water quality data under the federal Safe Drinking Water Act; wellhead protection studies done by individual Group A purveyors; identification of new hazardous waste sites east of the Maple Valley highway that pose a threat of potential contamination to groundwater within the study area.  Because we do not have unlimited resources, we have to prioritize our activities for protecting groundwater to those that we have a sound technical basis for believing are the most important.  While we would expect that each of the foregoing pieces of technical work would have varying relevance to the objectives of the GWMP, these (and potentially other) sources of information must be evaluated, and reflected in the GWMP’s priorities, before we collectively implement a comprehensive groundwater protection strategy.

(2) The draft plan also acknowledges that there have been a number of legal, regulatory, and programmatic changes since 1995 that have significantly altered the setting for the plan’s development.  The draft plan acknowledges specifically these three: implementation of the Growth Management Act through development of comprehensive plans by King County and other local governments; development of individual utility wellhead protection programs as required under the federal Safe Drinking Water Act and state rules; and creation by King County of a comprehensive countywide Groundwater Protection Program.  Because of their comprehensive nature, each of these would likely have significantly altered the proposed strategies described in the plan.  In addition, the following legal/regulatory/programmatic changes, with potential impacts on groundwater protection strategies within the South King study area, have occurred since 1995: incorporation of new cities (e.g., Covington, Maple Valley); development of WRIA 8 and 9 salmon recovery plans under the state’s Salmon Recovery Act (RCW 77.85); development of King County draft 2004 comprehensive plan update (and other local government comprehensive plans within the study area); King County draft 2004 Critical Aquifer Recharge Area revisions; multiple federal/state Safe Drinking Water Act regulations for water utilities (including source protection), including 1999 Department of Health comprehensive update to WAC 246-290; ESA listings for both Chinook and bull trout within the Cedar, Green, and White/Puyallup basins, and accompanying biological opinions/recovery planning; draft revisions to King County and other local government surface water management program (under federal, state, and local laws and ordinances); adoption of Underground Injection Well regulations by the Environmental Protection Agency and Ecology; enactment of King County Surface Water Management/Rural Drainage Program with supporting fees; completion by King County DNRP of a data management plan, and implementation of a prototype groundwater data collection and evaluation program for the Vashon-Maury Island GWMA.  In addition, there have been Supreme Court decisions on water rights related to the use of exempt wells, and the hydraulic continuity between surface water, as well as substantial revisions to state law in 2003 regarding municipal water supplies and water conservation/efficiency.  Because all of these factors are driving, either individually or collectively, the prioritization of resources and staff by local governments, utilities, and other parties, the set of management strategies identified in the draft plan may in fact not be implementable because they may have been supplanted or superseded by these, and potentially other, changes in authorities or programs.  Until those changes have been evaluated, and incorporated to the extent relevant into an updated strategy for South King County, the proposed activities in the draft plan cannot be considered today’s “implementation priorities.”

(3) Much of the work identified in the proposed strategies has either already been done, is no longer relevant, or is no longer a priority.   For instance, PH has reviewed in detail the 12 proposed strategies identified for it in the plan.  The PH review concluded that 10 of the 12 strategies included in the plan no longer require concurrence, either because PH has already implemented the strategy, or PH is no longer responsible for it.  The remaining two [WQ4-B, water conservation, and OS-4, Operation and Maintenance]—addressing adopting water conservation for small public water systems and on-site septic maintenance—have already been partially implemented.  Although PH supports the objectives associated with these two strategies, PH has no plans for further implementation of them, and therefore does not concur.

The remaining strategies identified in the plan for King County are similar to those in the four other groundwater plans for areas of King County that were approved by the County in 1998.  DNRP technical staff have reviewed the three specific management strategies identified in its August, 1999 letter to the RWA as areas of concern in the then-existing draft plan, and have concluded that the current draft has adjusted the text to mitigate these three strategies to a degree that the County Council may be willing to accept.  DNRP staff have coordinated reviews of the similar sets of strategies for various King County programs in the other four groundwater management plans, and have generally concluded that the majority of them have either been implemented or have been supplanted by other programs and strategies.  DNRP will make the detailed reviews from the other four plans available to the GWAC, along with a notation of the corresponding strategies within the South King plan that need to be modified or deleted.

Economic feasibility

Evaluation of economic feasibility addresses only monetary questions - priorities are not involved.  The draft plan is may or may not be economically feasible, in that the funding for King County’s groundwater program expires at the end of 2004, and King County currently has no funding identified to participate in a King County strategy beyond the end of 2004.  For this reason, the plan must be revised in order to (1) only identify for King County any responsibilities for which it currently has, or anticipates having, a source of funding, and (2) include the South King County area in other discussions regarding long-term strategies for both the King County program and future implementation of all certified groundwater management plans.

Consistency with federal, state, and local laws and ordinances

As discussed at length above, there have been a number of statutory, case land, and regulatory changes at all levels of government that have occurred since 1995 that have significant relevance to any comprehensive program for addressing groundwater protection in King County and in the area covered by this plan.  Of particular significance right now to King County and groundwater protection are impending updates to the King County Comprehensive Plan, including provisions for the Critical Areas Ordinance and Critical Aquifer Recharge Areas.  In and of themselves, these scope of these changes could dramatically affect King County’s priorities relative to its responsibilities for groundwater protection across the county, and could preempt the need for substantial rewriting of the South King County groundwater management plan relative to the County’s intended activities.  The groundwater protection committees for the other four groundwater management areas have spent considerable time over the past year reviewing with DNRP and other King County staff the proposed changes.  It makes a great deal of sense for the South King draft plan to include a commitment to participating in that process.

It has also been brought to our attention that there is an inaccuracy in the environmental checklist, which was prepared by the RWA for this draft plan under the State Environmental Policy Act (RCW 43.21C) as required by Ecology rules.  The checklist states that there are no animals listed as threatened or endangered under the federal ESA within the area covered by the plan.  The checklist prepared for the current, July 2003 draft plan is substantially the same as the one prepared in 1996.  Although it was reviewed and, to some extent, modified and updated by the RWA before inclusion with the current draft plan, it mistakenly says that there are no listed (threatened or endangered) species of animals within the study area.  While this statement was true in 1996, there have been subsequent listings of Chinook salmon and bull trout as threatened under the ESA, both of which occur in the area covered by the draft plan.  DNRP staff have reviewed the checklist, and believe that the remainder of the checklist is accurate, and agree with the determination of non-significance (DNS) threshold decision for the plan.  The checklist and DNS determination were not appealed during the time provided for in State Environmental Policy Act, but this error was noted at the November public hearing.  The inaccurate statement with regard to the ESA listings needs to be corrected by the GWAC in the plan before submitting it to Ecology.

As noted above, the comprehensive groundwater ordinance adopted by the King County Council in October 2001, prescribes an approach to implementation of the groundwater management plans for the other areas in King County that is different than the approach proposed in the South King plan.  At the time the ordinance was adopted, the Council noted the ongoing development of a plan for South King County, and included a statement that the legislation was intended to “complement and not replace” the work of the GWAC in developing a plan and set of recommendations for implementation.  As noted in the “Implementation Process” discussion above, the differences between the ordinance and the South King draft plan may be overcome through either an interlocal agreement with King County and other parties, or through some other process developed in the coming months by the Council with participation by interested parties in the South King County area.

Other issues

There are some drafting errors that need to be corrected in the text of the document.  For instance, the text should reflect the role of the RWA in drafting the current version of the plan, pursuant to the division of responsibilities between King County and the RWA in our 1986 interlocal agreement.  DNRP staff can provide a list of other proposed changes of this nature.

Conclusions as to concurrence and non-concurrence

King County supports the goals and objectives of the plan, and desires to move forward with groundwater protection for South King County in partnership with other local governments, utilities, and other interested parties.  King County cannot concur with the draft plan as is, and would require changes to be made to the plan to address the issues described above.  More specifically, the draft plan would need to be changed as follows:

(1) the implementation process include, through either the proposed ILA or as an amendment to the county groundwater ordinance,  (a) provisions for broadening the composition and describing procedures of the Management Committee, so that they are consistent with those described in the groundwater ordinance for the groundwater protection committees,  and (b) a provision for the GWAC or the Management Committee to participate in discussions led by DNRP, or the Council, related to long-term strategies for both the countywide program and implementation of all the certified plans within King County; 

(2) the complete set of strategies for King County be reviewed and updated to recognize the changed technical, legal, and programmatic changes that have occurred since 1995, as they relate to King County’s authorities and priorities;

(3) the two proposed responsibilities for Public Health that have not been completed, as noted above, related to on-site septic maintenance and water conservation goals, be deleted;

(4) the GWAC or Management Committee commit to participation in both the Comprehensive Plan revisions (including the Critical Areas Ordinance) and the Council’s review of the countywide groundwater protection program;

(5) the mistakes in the environmental checklist with regard to ESA listings be corrected;  and

(6) other technical changes be made to the draft plan to correct drafting errors (e.g.,  authorship of the current document).

I look forward to the discussions of the GWAC with regard to these items, and others that have been raised by local governments or through the public hearing process, and moving toward more comprehensive groundwater protection in South King County.  If you would like to discuss this further, please feel free to contact either Dave Monthie, Regional Water Policy Analyst in the Department of Natural Resources and Parks, at 206-296-3782, or Sarah Ogier, Groundwater Policy Analyst in the Water and Land Resources Division of DNRP, at 206-263-6159.

Sincerely, 

Ron Sims

King County Executive

cc:
Dave Monthie, Regional Water Policy Analyst, Department of Natural Resources
    and Parks (DNRP)


Sarah Ogier, Groundwater Policy Analyst, Water and Land Resources Division, DNRP

