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June 18, 2003

The Honorable Cynthia Sullivan, Chair

King County Council

Room 1200

C O U R T H O U S E

Dear Councilmember Sullivan:

The enclosed proposed legislation would expand the Productivity Initiative Pilot Program for the Wastewater Program of the Department of Natural Resources and Parks, which currently applies to wastewater operations, to include the asset management and major capital elements of the Program.  The legislation is in two parts.  The enclosed proposed motion would provide the policy guidance for expansion of the Productivity Initiative.  The enclosed proposed ordinance would amend King County Code as it pertains to contracting and procurement to permit negotiated procurement, which is an essential feature of expanding the productivity initiative to asset management and major capital.

In April 2001, by Motion 11156, the King County Council endorsed the implementation of the Productivity Initiative Pilot Program Plan for the Wastewater Program (WWP, which includes portions of the Wastewater Treatment and Water and Land Resources Divisions of the Department of Natural Resources and Parks (DNRP)).  The Pilot Program sought to instill better business practices in the operations of the WWP facilities and share the resulting savings equally between the ratepayers and staff.  Over the course of the last two years, the Productivity Initiative has proven to be a success.  In keeping with my commitment to the Council, and in accordance with the Productivity Initiative Pilot Program Plan, we now seek the Council's assent to expand the Productivity Initiative to include the asset management and capital programs of the WWP.

To illustrate the Productivity Initiative's effectiveness, one need only look at the numbers.  For its 2001 budget, DNRP planned on achieving approximately $2.5 million dollars over the previous year's budget in specified areas of the WWP.  Not only was this target amount exceeded, but through the actions of staff an additional $2.7 million was saved from operations.  Half of this amount was returned to the ratepayers in the form of reduced capital costs and stable sewer rates.  The other half of these savings, or roughly $1.38 million went into the Productivity Incentive Fund for distribution to wastewater employees in the form of cash payouts and associated administrative fees, and contributions to a "Rainy Day" Fund, and an Investment (or "Flexible") Fund.  While the calculation of savings for 2002 is not complete, based on the preliminary review of the 2002 budget and actual expenditures, staff again achieved significant savings under the auspices of the Productivity Initiative. 

Expansion of the Productivity Initiative to the asset management and capital construction programs of the WWP, as enabled by the enclosed legislation, has the potential to increase cost savings for the ratepayers and productivity incentives for the WWP employees.  The asset management pilot program developed by WWP staff sets targets and creates procedures to measure any savings from maintenance, repair and replacement of capital equipment assets.  This program, more fully described in Attachment B to the enclosed proposed motion, also provides that any savings are to be distributed equally to the ratepayers and WWP employees. 

Development of a similar program for the major capital construction program is more complex.  The difficulties of setting realistic targets, the often multi-year duration of the projects, the potential for several different consultants and contractors, and even for multiple project contracts pose significant challenges.  Working collaboratively with staff and members of the design consulting and construction contractor communities, WWP staff has developed strategies to apply to the major capital construction program to define target budgets and accountability measures for those targets, garner cost efficiencies, and provide savings to the public, as described in Attachments A to the proposed motion.  For unlike the operations and the proposed asset management portions of the Productivity Initiative, where cost savings can more easily be related to the specific actions by staff, generating savings from construction projects relies not only on the actions by staff, but also those of the designer and the contractor.  Therefore, to develop a savings identification and sharing pilot for major capital, WWP staff looked not only to its in-house expertise, but also solicited comments from those who will necessarily be its partners in this endeavor, namely those consultants that design our projects and the contractors that build them.

WWP staff facilitated round table discussions with design consultants and contractors on how to extend the Productivity Initiative to WWP's major capital program, and to obtain their recommendations on how to improve capital construction project delivery.  A similar session was held with certain key WWP staff.  One of the goals for these meetings was to determine how to set targets against which to measure performance and thus be able to identify real cost savings.  Information received from participants was used to develop a menu of potential options for setting project targets, for different project delivery methods and possible ways to identify real savings for each, and for providing incentives and/or sharing savings between consultants, contractors, WWP staff, and ratepayers.  In addition, necessary changes to County ordinances to allow for negotiated procurement for construction projects were identified.  We believe that the resulting pilot for major capital construction is an innovative approach to encourage all participants to deliver quality projects at real savings over what we are doing today.  

This brings me to the second piece of legislation being transmitted to you.  As a result of the discussions with the design and construction communities, as well as research into current procurement practices of other public agencies, WWP staff determined that alternative methods of procuring services for capital projects could enhance the ability to deliver quality projects on time and at lower cost.  Negotiated procurement for these construction services is currently prohibited under King County Code provision 4.16.155.  At the time this code section was adopted, King County, like many other public agencies, had no history of using negotiated procurement in public works.  Within the last five to ten years, however, negotiated procurement methods in construction contracting have been used frequently by the federal government and other public agencies. 

Alternative methods of contracting now have a proven history of improving delivery of major capital projects, either in schedule, project cost savings or quality over the traditional design-bid-build contracting method.  Although King County can, under RCW chapter 39.10, utilize Design/Build (D/B) or General Contractor Construction Manager (GCCM) contracting, the many restrictions placed on both of these processes limit their applications.  For example, under that chapter, only projects valued over $10 million may qualify for D/B or GCCM.  Additionally, a project must either be so simple, i.e. turnkey construction, that design is incidental, or so complex that the construction is specialized and design is critical to developing the construction method of the project.  For those projects, which do not meet either definition, these alternative methods would not be available.

Additionally, in the case of GCCM, there is a further restriction that the selected GCCM firm cannot self-perform more than 30 percent of the overall construction costs.  For conveyance projects, a tunneling contractor would be prohibited from proposing, since on those contracts, in that tunneling far exceeds the 30 percent restriction on WWP conveyance projects.  Thus, the contractor with the largest portion of the scope of work would be relegated to a subcontract position and the County would not have direct contractual privity with the most important contractor on the project.  

Finally, RCW chapter 39.10 does not provide for the procurement method that is currently being used effectively in the federal construction arena, namely Best and Final Offer or BAFO.  Under this selection process, the public entity is allowed to discuss with bidders the means and methods each bidder proposes to use to construct the project.  The benefits of this method include determining which bidders are responsible, as well as responsive, prior to contract award, by learning of the assumptions the bidders took into consideration in developing their bids.  Additionally, because this is a negotiated procurement, a public entity can pick the best offer, as evaluated against the selection criteria. 

The enabling statutes creating METRO (RCW chapter 35.58), adopted by the state legislature in 1957, gave that agency broad corporate powers, including expansive contracting authority.
  Prior to the merger with King County, METRO utilized these powers, on at least two occasions, to engage in negotiated procurements for its capital program. 

This proposed ordinance would remove the prohibition against negotiated procurements for WWP construction projects, added to the King County Code in 1996, and more directly tie the ability to engage in negotiated procurements to the underlying statutory authority of RCW 35.58.180 that governed METRO.  (As successor to Metro2, King County can exercise those powers along with the “traditional” county powers in RCW chapter 36.32.)  

While the ability to go forward with the major capital project pilot is not predicated on adoption of this ordinance, it would allow the WWP staff to choose from a wider range of contracting options, which in turn we anticipate will lead to great savings to be shared with the ratepayers.  Therefore, I am proposing that the motion extending the Productivity Initiative to the asset management and capital programs of the WWP, and the ordinance amending the County’s procurement regulations be considered together.  

Thank you for considering this legislation to extend Productivity Initiative Pilot Program Plan and giving the WWP staff more tools to effectuate this expansion.  On behalf of our ratepayers, I look forward to working with you and the King County Council to implement this expansion of the Productivity Initiative Pilot Program. 

Sincerely,

Ron Sims

King County Executive

Enclosures

cc:
King County Councilmembers



ATTN:  David deCourcy, Chief of Staff




  Shelley Sutton, Policy Staff Director




  Anne Noris, Clerk of the Council

Steve Call, Director, Office of Management and Budget (OMB)

Steve Broz, Budget Supervisor, OMB

Darcia Thurman, Budget Analyst, OMB

Pam Bissonnette, Director, Department of Natural Resources and Parks (DNRP)

Don Theiler, Division Director, Wastewater Treatment Division, DNRP

Daryl Grigsby, Division Director, Water and Land Resources Division, DNRP

� In part RCW 35.58.180 provides: "In addition to the powers specifically granted by this chapter a metropolitan municipal corporation shall have all powers which are necessary to carry out the purposes of the metropolitan municipal corporation and to perform authorized metropolitan functions. …  A metropolitan municipal corporation may contract …any private person, firm or corporation  …for the design, construction or operation of metropolitan facilities  … on such terms as may be agreed upon by the contracting parties …PROVIDED, That  …for facilities [other than metropolitan public transportation facilities] competitive bids shall first be called upon such notice, bidder qualifications and bid conditions as the metropolitan council shall determine."


2 See RCW provisions 35.56.010 and 35.58.020.





