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SUBJECT

Proposed Ordinance 2016-0424 which would establish a prohibited pesticides testing program for marijuana retailers in the Department of Public Health.

SUMMARY

Marijuana was legalized in the State of Washington in 2012 with Initiative 502, which required the creation of a regulated system for the production, processing, and sale of marijuana products.  The Washington State Liquor and Cannabis Board (LCB) has been charged with creating the rules and regulations for marijuana and enforcing those rules.  While the LCB has established rules for the use of pesticides in growing marijuana, it does not have a regular system for enforcing those rules.  Testimony from the County's Chief Medical Officer and other health care professionals and researchers before the King County Board of Health noted that the chance of prohibited pesticides in marijuana products being available at retail marijuana stores could constitute a significant threat to public health and safety.  This Proposed Ordinance would create a new program in the Seattle & King County Department of Public Health that would obtain marijuana products from licensed marijuana retailers and test those products for prohibited pesticides.  Proposed Ordinance 2016-0424 would also establishes civil fines for violations, would report the results of product testing to the LCB and would make violation information available to the public.

BACKGROUND 

In 1998, voters in Washington joined voters in several other states to decriminalize “medical marijuana” with the passage of Initiative 692[footnoteRef:1].  The initiative limited criminal penalties on the use, possession, and cultivation of marijuana by patients who possess "valid documentation" from their physician or medical professional affirming that he or she suffers from a debilitating condition and that the "potential benefits of the medical use of marijuana would likely outweigh the health risks."  The initiative did not, however, “legalize” marijuana. [1:  RCW Chapter 69.51A ] 


On November 6, 2012, Washington voters approved Initiative 502 (I-502) with 55.7 percent of the vote; the measure passed by 63.5 percent in King County.  Marijuana, prior to the passage of I-502, had been a controlled substance and persons possessing even minor amounts of the drug could be subject to criminal charges, prison time, and subsequent criminal records.

I-502 required that the LCB develop rules to license and regulate marijuana use for persons over the age of 21.  Under I-502, marijuana may be sold to consumers exclusively by privately owned and operated, licensed retail outlets. These outlets may sell only marijuana, marijuana-infused products, and related products for using and storing marijuana. Retailers may only sell marijuana produced by LCB licensed producers and processed by LCB licensed processors. Processors must purchase marijuana from licensed Washington producers, and retailers must purchase marijuana from Washington licensed producers and processors.  I-502, however, made no changes to the state’s laws related to medical marijuana. 

On April 24, 2015, the Governor signed ESSB 5052 (Chapter 70, Laws of 2015), the Cannabis Patient Protection Act, legislation intended to regulate the medical marijuana system.  The legislation requires that state (the Department of Health working with the LCB Board) establish a series of standards for medical marijuana and also develop systems for the voluntary registration of patients.   The legislation also requires that the LCB establish a system of regulations for the production, processing, and retail sale of medical marijuana for patient’s use, including “approved pesticides and pesticide testing requirements” for all marijuana—recreational or medical.[footnoteRef:2]  In the same year, the state enacted 2E2SHB 2136 (Chapter 4, Laws of 2015, 2nd Special Session), this legislation made other changes to the state’s existing recreational marijuana laws.  The legislation changed the marijuana tax structure, regulatory requirements, and changed the allocation of marijuana related revenues established in the original I-502 initiative—including new allocations to local government. [2:  RCW 68.50.342.] 


As required, the LCB has adopted administrative rules for licensing marijuana production, processing, and sales. These rules include rules prohibiting the use of defined pesticides in the growing of marijuana products.  In addition, the LCB has developed rules for the establishment of independent testing laboratories and for the inspection and testing of marijuana products.  

To implement these requirements, the LCB adopted rules in WAC 314-55-084 which defined allowable pesticides—those established as safe by the state Department of Agriculture for use in marijuana production.  In addition, the LCB established regulations that “only pesticides allowed under WAC 314-55-084 may be used in the production of marijuana.”  The regulations require that if a certified independent testing laboratory or state agency or other designee of the LCB identifies a pesticide that is not allowed, that lot or batch of marijuana may be subject to recall.  In a LCB advisory for licensees, the board noted that “only authorized pesticide products may be used. Using an unauthorized pesticide is a public safety license violation and can result in the cancellation of a producer’s license (see WAC 314-55-520).”

The LCB is responsible for enforcing all rules and regulations related to recreational and medical marijuana licensed producers, processors, and retailers.  Nevertheless, the bulk of the board’s enforcement efforts have been related to licensing, with limited enforcement work related to other regulatory issues, such as enforcing pesticide rules.  According to information from the LCB, the board “established an enforcement team of 18 Liquor and Cannabis Enforcement officers with support staff to regulate this new industry. The unit's focus has been the inspection of license applicants, education of new producers and processor, traceability system compliance, and ensuring licensed operations are conducted by the true party of interest.”[footnoteRef:3] [3:  Washington State Liquor and Cannabis Board, Enforcement http://lcb.wa.gov/enforcement/non-retail-enforcement. ] 


The LCB did, however, begin to conduct limited pesticide testing of marijuana samples from licensed producers in 2016, but only after consumer complaints and public-record requests from private citizens.  Those tests showed that some producers were using prohibited pesticides in their products.  Nevertheless, the LCB’s current testing program does not include any testing of marijuana products offered at licensed and/or medically endorsed retail locations.

Testimony from the county's Chief Medical Officer and other health care professionals and researchers before the King County Board of Health on June 16, 2016 noted that the chance of prohibited pesticides in marijuana products being available at retail marijuana stores could constitute a significant threat to public health and safety.

ANALYSIS

This Proposed Ordinance would create in the County a prohibited pesticides testing program for licensed marijuana retailers.  The ordinance requires that the Director of the Department of Public Health create rules and a new program that would have County inspectors procure samples of marijuana products from licensed retailers, have those samples tested at state certified independent labs for prohibited pesticides, and report on the results of the tests.  

If the testing program identifies products that contain prohibited pesticides, the Director can cite the owner.  The penalty would be a civil infraction with a fine of up to $125 for a first offense, $250 for a second offense, and double the fine for any subsequent violations within 12 months (with no limit).  This is the same fine structure that the County adopted for those violating the County’s noise ordinance[footnoteRef:4].  The owner or operator who is cited would be allowed to appeal the citation to the District Court, using the existing rules in K.C.C. Title 23 (which is the County appeals process for civil infractions).  [4:  Ordinance 18000, Enacted March 26, 2015.] 


In addition, the Director would be required to refer evidence of any violation to the LCB. The LCB could use the evidence of the violation for its own enforcement actions or in its review for license renewals.  As noted previously, the sanction for the use of prohibited pesticides can be the recall of “tainted” products or loss of license—for the processor, but not the retailer.  In addition, the Director would be also required to make all inspection records, along with test results, available for public inspection.  In this manner, the safety of the tested marijuana products sold in the county can be accessed by the public.

The Ordinance would limit the testing program to the licensed retail stores in the unincorporated portion of the county (currently 24 stores).  The legislation does contain a provision that would allow the Director to offer the program to cities through an interlocal agreement.

The costs of the new program would be funded through the County’s share of Marijuana Excise Tax local allotment from the State of Washington (as established in Chapter 4, Laws of 2015, 2nd Special Session).  The Ordinance makes the provision that the testing program would not operate in the event that the state fails to appropriate or to disburse local allotments of the Marijuana Excise Tax.  As a result, the program would not have a direct impact on the existing resources of The Department of Public Health, but rather from the “new” monies that will allocated to the County as its share of Marijuana Excise Taxes.  According to the Office of Policy, Strategy, and Budget, these funds have not yet been programmed.  

The Ordinance also has annual reporting requirements to the Council on the acitivities beginning in June 2017.  The report is required to include: information on the number of retail marijuana stores visited; the number of samples purchased and tested; the results of the tests, in total, and by each test site; and, the number of citations issued.

Currently, the LCB is not regularly orienting its enforcement efforts to regulatory areas related to product safety.  As noted above, the board is limiting its efforts to activities associated with licensing.  Nevertheless, with the adoption of I-502 and subsequent legislation for medical marijuana, the state has emphasized the goal of providing safe products to the public.  It appears that, in the absence of a regular state enforcement program, implementation of this program might have the only potential for ensuring that marijuana products sold at licensed retailers in the County do not contain prohibited pesticides. 

AMENDMENT

At the request of the Chair, a Striking Amendment is being offered that makes technical changes to Proposed Ordinance 2016-0424.  The changes are technical in nature and do not make substantive changes. 

ATTACHMENTS

1. Proposed Ordinance 2016-0424
2. [bookmark: _GoBack]Striking Amendment S1

INVITED

1. Dr. Jeffrey Duchin, Chief Medical Officer, Department of Public Health
2. Dr. Sunil Aggarwal, MultiCare Institute of Research and Innovation 



image1.png
kil

King County




