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SUBJECT

An Ordinance relating to property leases and licenses by the County.

SUMMARY

Proposed Ordinance 2018-0423, as transmitted, would exempt PSERN site agreements entered into with public agencies or entities created by public agencies through Interlocal agreement from having to include language identical to King County Code Section 12.16.125 relating to nondiscrimination provisions.

BACKGROUND 

Puget Sound Emergency Radio Network (PSERN). On April 28, 2015, King County voters approved a nine-year, $273 million property tax levy to fund the Puget Sound Emergency Radio Network (PSERN). PSERN, once completed, will replace and upgrade the current 20+ years old King County Emergency Radio Communications System (KCERCS), which is used to dispatch responders to incidents and allow responders to communicate with each other at those incidents. Of note, the vendor for the current countywide emergency radio network has indicated it will no longer provide existing system support after 2018. 

Under the terms of the PSERN Implementation Interlocal Agreement[footnoteRef:1], King County is responsible for leading and implementing the PSERN project. Under the terms of the contract[footnoteRef:2] between Motorola and the County, Motorola will provide design, development, implementation, testing and ongoing support, maintenance and upgrade services for the PSERN project.[footnoteRef:3] As part of its radio communications system design, Motorola identified more than four dozen radio tower sites that would meet the intended coverage areas of the PSERN project.  [1:  Ordinance 18075.]  [2:  PSERN project staff indicate that the contract, with respect to duration, includes project implementation through 20 years after project completion.]  [3:  In addition to the primary contract with Motorola, the Executive has hired consultants to develop the site design and to provide construction management oversight.] 


PSERN Project Oversight.[footnoteRef:4] Oversight during the PSERN project implementation period is being conducted by a Joint Board, composed of one nonvoting chair (the Executive or the Executive's designee) and four voting representatives, one representing each of the current system's owners. The four voting members of the Joint Board may appoint two additional nonvoting participants: a chief of a police agency and a chief of a fire agency.[footnoteRef:5] Examples of the Board’s functions include approval of contracts related to PSERN implementation, project change orders approval, and project budget approval (subject to appropriation by County Council).  [4:  As indicated by PSERN project staff, the project provides a variety of reports and updates to several oversight and advisory groups on at least a monthly basis. Aside from Council committees, Executive Office leadership and KCIT leadership, the project also reports to the King County Auditor’s office, quality assurance consultants, King County Project Review board, PSERN Joint Board, PSERN Operations Board and PSERN Technical Committee.]  [5:  The current members of the Joint Board are as follows:  Casey Sixkiller, nonvoting Chair; Tanya Hannah, King County voting member; Chief Harold Scoggins, Seattle voting member; Kurt Triplett, EPSCA voting member; Lora Ueland, ValleyCom voting member; Chris Elwell, nonvoting fire agency member; and Chief John Vinson, nonvoting police agency member. Of note, Proposed Motion 2018-0403 would confirm Tanya Hannah’s appointment to the PSERN Joint Board.] 


In addition to the Joint Board, project oversight is also provided by the King County Project Review Board, King County Council and the Capital Projects Oversight Program of the King County Auditor’s Office. 

King County Council Oversight. Motion 14437, enacted in October 2015, requires the Executive to brief the Law, Justice and Emergency Management Committee (or its successor)[footnoteRef:6] on a quarterly basis on the status of the PSERN project. The Law and Justice Committee received a Q3 2018 briefing on August 28, 2018[footnoteRef:7]. The Regional Policy Committee has also requested quarterly briefings on project implementation and received a Q3 2018 briefing on September 12, 2018[footnoteRef:8]. In addition to quarterly briefings, Council reviews project appropriation requests (as required by King County Code)[footnoteRef:9] and receives quarterly leasing updates on the status of County-led site agreements for the project (per Ordinance 18712, which is discussed later in this staff report). The most recent quarterly leasing update (Q3 2018) was provided to Council on October 31, 2018. [6:  The Law, Justice and Emergency Management Committee was changed to the Law and Justice Committee in 2016.]  [7:  2018-B0147.]  [8:  2018-B0144.]  [9:  The PSERN project is subject to Mandatory Phased Appropriation, meaning the Council appropriates funds for the project in installments by project phase, in accordance with KCC chapter 4A.130.] 


Council Approval of Leases and Licenses. King County Code 4A.100.070.D. identifies requirements relating to Council approval of leases and licenses for the possession or use of real property by the County. 

In April 2018, Council approved a code change (Ordinance 18712) exempting County-led PSERN site agreements, including leases, from requiring Council approval (meaning they can be executed by the Executive without Council approval).

As required by Ordinance 18712, the Council receives quarterly updates from the Executive on the leasing status of County-led sites for the project. Radio tower sites for which the County is taking the lead on leasing for the PSERN project, as identified in the Q3 2018 update provided to Council, are listed in Attachment 7.

As identified in Attachment 7, nineteen site agreements have been completed as of September 28, 2018, with approximately five additional site agreements expected to be completed in 2018, and another nineteen anticipated to be completed in 2019. 

Important to note, in accordance with a 2015 Memorandum of Agreement[footnoteRef:10] regarding the future operation of PSERN, PSERN ownership, operation and maintenance after project completion are expected to be vested in a new, nonprofit organization governed by a board of directors. PSERN site agreements will be assigned to the future PSERN system operator (currently estimated for February 2022). This assignment provision is included in PSERN site agreements. The County will maintain tenant responsibilities for site leases and licenses it executes on behalf of PSERN until the agreements are assigned to the PSERN system operator.  [10:  Ordinance 18074, Council adopted in June 2015. Of note, a supplemental budget appropriation request for funding for the final two phases of the project (Implementation and Close-out) was transmitted to Council in April 2018. The adopted legislation (Ordinance 18734), as amended in committee, authorized approximately $123.5 million in expenditure authority to the PSERN Capital Fund for projected expenditures through July 2019 and included a proviso requiring a project status report by the Capital Projects Oversight Program of the Auditor’s Office (contingent on addition of the report to the Auditor’s work program) by April 2019.] 


As described in the Executive-transmitted code change request summary (Attachment 6), implementation of PSERN may require the positioning of radio towers on lands owned by other governments, which have their own standard nondiscrimination language provisions for leases that differ from the County's boilerplate lease language required by KCC 12.16.125. [footnoteRef:11]  As indicated in Attachment 6, at least six PSERN sites are owned by governments that will not accept or have not accepted the County’s boilerplate nondiscrimination lease provision as a substitute for their own standard language.[footnoteRef:12] A description of each of these radio tower sites is included in the following table. [11:  “No lessor or lessee doing business with the county shall discriminate on the basis of race, color, marital status, national origin, religious affiliation, disability, sexual orientation, gender identity or expression or age except by minimum age and retirement provisions, unless based upon a bona fide occupational qualification, in the employment or application for employment or in the administration or delivery of services or any other benefits under this chapter. The lessor or lessee shall comply fully with all applicable federal, state and local laws, ordinances, executive orders and regulations that prohibit such discrimination. These laws include, but are not limited to, chapter 49.60 RCW, and Titles VI and VII of the Civil Rights Act of 1964.”]  [12:  PSERN has entered into at least one site agreement with a federal agency, wherein the County's boilerplate nondiscrimination lease provision was not included.] 




	Site Name
	Site Owner
	Estimated Site Agreements Completion, as of 9/28/18
	Brief Description of  Site Construction Work
	Estimated Construction Costs[footnoteRef:13] [13:  Of note, each site would also have antennas installed. Additionally, all sites except Bandera would have associated electronic communications equipment installed. Estimated construction costs do not include the costs of Motorola Supplied Equipment.] 


	Cougar Mountain

	U.S. Army Corps of Engineers
(Federal entity)
	Q1 2019
	Structural upgrades to the existing tower and placement of a PSERN equipment shelter and a diesel fuel tank
	$741,750

	Stampede Pass
	KITTCOM 
(Entity of local jurisdictions of Kittitas County)
	Q1 2019
	Installation of two 1,000 gallon propane tanks
	$150,000

	Three Lakes
	Snohomish PUD
(Snohomish County entity)
	Q2 2019
	Structural upgrades to the existing tower
	$540,000

	Bandera
	Washington State Parks
(State entity)
	Q2 2019
	Installation of a new tower
	$840,000

	King Lake
	Bonneville Power Administration
(Federal entity)
	Q1 2019
	Installation of a new tower, shelter and diesel fuel tank
	$1,033,000

	Indian Hill
	City of Tacoma
(City entity in Pierce County)
	Q1 2019
	Structural upgrades to the existing tower and installation of diesel fuel tank
	$185,000



KCC chapter 12.16. KCC chapter 12.16 sets out the County's prohibition of discrimination in employment by those that contract to do business with the County generally, and specifically by KCC 12.16.125 by those that lease to or lease from the County. This chapter mirrors in substance the Washington State prohibitions on discrimination found in RCW chapter 49.60. KCC chapter 12.16 is one of the several police powers found in Title 12 that prohibit discrimination in the County (e.g. housing, services, public accommodations). 
  
The provisions in KCC chapter 12.16 are not the paragon of clarity and it is not clear if leases with other governments were intended to be excluded from the requirement of including the County's boilerplate nondiscrimination lease provision. For example government agencies are specifically excluded from the applications of other chapters in Title 12. 

To ensure that the negotiation of PSERN leases with other governments can move forward, Proposed Ordinance 2018-0423 would exempt PSERN site agreements entered into with public agencies or entities created by public agencies through Interlocal agreement from having to include language required by KCC 12.16.125 if the Executive certifies that the lessor will not accept this language instead of its own standard language and the site is critical to PSERN. According to the transmitted fiscal note (Attachment 2), the proposed ordinance would have no projected fiscal impact. 

PSERN Considerations and Issues. As indicated by Executive staff, the landlords at the Cougar Mountain, Stampede Pass, and Three Lakes sites have told the County they will not agree to include the K.C.C. [12.16.125] required language in their leases. If these site agreements are not executed, Executive staff indicate:
  “the exact implications are nearly impossible to predict, but it is a certainty that the project schedule and budget will both be negatively impacted and some degree of Motorola redesign will be required.” As further indicated, “a loss of 3-6 radio sites would likely set the project back at least two years due to the need to find, acquire and construct several new radio sites. Other possible impacts, albeit somewhat less certain, could be:
· Loss of additional radio sites (e.g. also designating them as nonviable) due to lack of required network connectivity between towers
· Re-configuration of other radio sites to accommodate a new system design
· Potential contractor claims
· Additional site design Architecture & Engineering and Motorola engineering costs
· Additional Motorola equipment costs
· Additional debt financing costs”
As transmitted, the proposed code change at KCC 4A.100.070 would only exempt PSERN leases from having to include King County’s required nondiscrimination standard language when leasing from a governmental entity. As identified during Council legal review of the proposed ordinance, the potential of this limited exclusion could lead to a determination that leases with governmental agencies in other contexts could not substitute language for, or exclude, the County's boilerplate nondiscrimination lease provision, even though this could be allowed under an interpretation of KCC chapter 12.16. 

[bookmark: _GoBack]Additionally, staff is aware of at least one PSERN lease and two other leases with different governmental entity landlords that do not have the standard County nondiscrimination lease language in them. Therefore, the proposed amendment (described below) would codify what has been a past practice but have very limited application, i.e. when the other party to the lease or license is another governmental agency.

AMENDMENT

Striking Amendment S1 would address the potential ambiguity issue identified in the transmitted legislation by clarifying that lease and license[footnoteRef:14] agreements with government agencies would be exempt from the requirement that the language in K.C.C. 12.16.125 must be included in such real property agreements.   [14:  A form of real property rights transfer.] 


However, this amendment would not preclude the executive from successfully negotiating the inclusion of the County's nondiscrimination lease language in a governmental lease.   Governmental agencies, such as the state, cities and special districts would still be subject to the requirements of RCW chapter 49.60, the state prohibitions against discrimination that in substance are identical to the protected classes under KCC 12.16.125.  
Title Amendment T1 would amend the ordinance title to comport with Striking Amendment S1.

ATTACHMENTS

1. Proposed Ordinance 2018-0423
2. Transmittal letter
3. Striking Amendment S1
4. Title Amendment T1
5. Fiscal note
6. Executive-transmitted code change request summary
7. Leasing status of County-led PSERN radio tower sites, as of September 28, 2018 
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1. Anthony Wright, Facilities Management Division Director, Department of Executive Services
2. David Mendel, Director, Emergency Radio Communications Division, KCIT
3. Kimberly Nuber, Deputy Division Director – PSERN Project, KCIT
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