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SUBJECT

A Review of King County’s Comments on the Proposed Rules to Implement I-502 and a Status Update on the State’s Rulemaking Process

SUMMARY

Initiative 502 (I-502) amends Washington's controlled substances statutes to allow adults, age 21 and over, to purchase, possess, and use small amounts of marijuana.  It also establishes the means for regulating the production, processing, sales, and taxing of marijuana.  The Initiative includes three main components that removes state criminal penalties on specific amounts of marijuana; establishes the requirement that the state’s Liquor Control Board develop a system to license and regulate marijuana producers, processors, retailers, and possession for persons over the age of 21; and, taxes marijuana sales at the state and local level; dedicating a percentage of the tax revenue for substance-abuse prevention, research, education, and healthcare.  I-502 made no changes to the state’s medical marijuana laws.  

As part of the state’s rule-making process for regulating the new industry and establishing how marijuana will be produced, processed, and sold in the state, the Washington State Liquor Control Board (LCB) asked interested stakeholders to review its initial draft rules.  The LCB uses these comments to develop its draft rules which will be used to create the final regulatory process for the state.  The county assembled an inter-branch team to review the initial draft rules and prepare the county’s comments.  These comments were transmitted to the state on June 10th.  Representatives of the inter-branch team that prepared the comments will brief the committee on the county’s response and also describe the next steps in the state’s rule-making process.

BACKGROUND

On November 6, 2012, Washington voters approved Initiative 502 (I-502) with 55.7 percent of the vote; the measure passed by 63.5 percent in King County.  Marijuana, prior to the passage of I-502, had been a controlled substance and persons possessing even minor amounts of the drug could be subject to criminal charges, prison time, and subsequent criminal records.  A research report released by the Marijuana Arrest Research Project in 2012 documented that over 240,000 people (disproportionately young and African American) had been arrested in Washington for minor marijuana possession between 1986 and 2012. 

The cultivation, transport, sale, and possession of marijuana remain a federal crime.  State officials have met with federal representatives to describe the state’s plans for implementing a “well-regulated” system that allows recreational use of the drug, while taking significant measures to limit its availability to youth, and to provide sources of funding for the prevention of abuse.  According to the state, the federal government will be reviewing the implementation of I-502 and does not have any current plans to intercede in its implementation.

Medical Marijuana.  I-502 was not the state’s first measure related to the use of marijuana.  In 1998, voters in Washington joined voters in several other states to legalize “medical marijuana” with the passage of Initiative 692.  The initiative limited criminal penalties on the use, possession, and cultivation of marijuana by patients who possess "valid documentation" from their physician or medical professional affirming that he or she suffers from a debilitating condition and that the "potential benefits of the medical use of marijuana would likely outweigh the health risks."  As this initiative was implemented, many areas of concern arose that had not been adequately addressed in the original measure.  In 2011, the legislature adopted ESSB 5073 that would have addressed these concerns by developing a framework for regulating medical marijuana dispensaries and establishing a statewide registry of patients with valid authorizations.  The Governor choose to veto significant portions of the legislation, primarily those that would have regulated the sellers and users, while leaving intact several elements of the bill that became law.  These elements have been interpreted by the courts to allow the establishment of “collective gardens” that have evolved into unregulated marijuana dispensaries.  Further, while the law establishes the rights of those with authorization to use medical marijuana, the mechanisms that would have allowed law enforcement to validate authorizations were also vetoed.  I-502 makes no changes to the state’s medical marijuana laws.  Consequently, there are still several areas of concern related to the medical marijuana “industry” that remain unresolved and will not be resolved through the implementation of I-502.

Changes in Criminal Sanctions. Initiative 502 changes state law to make it legal to  possess of an established amount of marijuana or marijuana products by those 21 years of age or older, or for those licensed by the state (the initiative specifically states that these limited types of possession are “not a violation of Washington state law”).  The amounts of marijuana that will be legal for an individual to purchase/possess under I-502 are: 

	(1) one ounce of useable marijuana (28.35 grams); 
	(2) 16 ounces of marijuana-infused product in a solid form; or 
	(3) 72 ounces of marijuana-infused products in liquid form.  

The state Liquor Control Board (LCB) will establish the legal amounts that licensed producers, processors, and retailers may possess.  

It is still a violation of state law to possess, possess for sale, sell, or transport illegal, or unlicensed, amounts of marijuana or marijuana products.  It remains a violation of state law for anyone under 21 years of age to possess any amount of marijuana.  It is also unlawful under I-502 to open a package of marijuana or marijuana products “in view of the general public.”  However, violators of this section will only be subject to a Class 3 civil infraction (currently a $103 fine).    

New Revenues and Taxes  In addition to the revenues from application and license fees, Initiative 502 levies a new Marijuana Excise Tax equal to 25 percent of the selling price for producer sales to processors, 25 percent for processor sales to retailers, and 25 percent for retailer sales to individuals. The marijuana excise tax will be administered by the LCB. The state Office of Financial Management (OFM) estimates that the state could garner up to $500 million annually after full implementation in 2015.  (The OFM Fiscal Impact analysis is attached.)  Nevertheless, the state’s recently engaged consultant has suggested that this revenue projection is probably overstated and could be significantly lower. 

General state and local sales and use taxes, and business and occupation taxes will also apply to the sale of marijuana and marijuana-infused products.

Establishing Regulations for Licensing Producers, Processors, and Retailers 

Initiative 502 authorizes the Washington State Liquor Control Board (LCB) to license and regulate marijuana use for persons over the age of 21.   Under I-502, marijuana would be sold to consumers exclusively by privately owned and operated, licensed retail outlets who may sell only marijuana, marijuana-infused products, and related products for using and storing marijuana. Retailers may only sell marijuana produced by LCB licensed producers and processed by LCB licensed processors. Processors must purchase marijuana from licensed Washington producers, and retailers must purchase marijuana from Washington licensed producers and processors.  Section 5 of I-502 states that licensed producers and processors cannot have a direct or indirect financial interest in a licensed retailer.  Therefore, a grower can also have a separate processing license, but cannot sell their product at the retail level.

I-502 requires that each producer, processor, and retailer apply for a license and requires a separate application and license for every location.  The measure sets a $250 application fee for each type of license and an annual $1,000 fee for issuance and renewal of the licenses.  Licenses can only be issued to individuals (or groups where all members meet state requirements) that are over 21 years old and have legally resided in Washington for three months prior to applying.  The LCB is allowed to consider criminal history of applicants, but it will be up to the LCB to establish how applicant criminal history will be used. The manager/operators for each license must also meet all of the state requirements of age, residency and criminal history.  

The LCB must adopt rules by December 1, 2013, that establish procedures and criteria necessary to perform the following: 

1. License marijuana producers, marijuana processors and marijuana retailers, including prescribing forms and establishing application, reinstatement, and renewal fees; 
2. Determine, in consultation with the Office of Financial Management (OFM), the maximum number of retail outlets that may be licensed in each county; 
3. Determine the maximum quantity of marijuana a marijuana producer may have on the premises of a licensed location or retail outlet at any time without violating state law; 
4. Determine the nature, form, and capacity of all containers to be used by licensees to contain marijuana and marijuana infused projects, and their labeling requirements; 
5. Establish reasonable time, place and manner restrictions and requirements regarding advertising of marijuana; and 
6. Specify procedures for the identifying, seizing, confiscating, destroying, and donating to law enforcement for training purposes all marijuana, processed, packaged, labeled or offered for sale in Washington State that do not conform in all respects to the standards prescribed by the Initiative. 

The measure prohibits licenses within 1,000 feet of a school, playground, recreation center or facility, child care center, public park, public transit center, library, or a game arcade accessible by patrons under 21 years old.  In discussions with LCB officials, it appears that state rules will take into consideration existing local land use and zoning ordinances in reviewing license applications, but noted that local attempts at overly restrictive zoning for LCB-licensed marijuana establishments will likely be preempted by state law.  

Prior to issuing or renewing a license, the LCB is required to provide notice of the application to the chief executive officer of the incorporated city or town, or “to the county legislative authority, if the application is for a license within that jurisdiction.” The official or employee designated by the city, town, or county has the right to file with the LCB a written objection against the applicant and may request an administrative hearing within 20 days for applications and 30 days in the case of objections to renewals.  The LCB is required to give “substantial weight” to the local objection to the license or renewal only when the objection is based on suspected criminal activity.   

Liquor Control Board Rule-Making Process.  The LCB initiated its processes to implement I-502 soon after the measure was certified by the Secretary of State in late 2012.  The board is using an internal workgroup that parallels its efforts to move from state liquor stores to private retailers.  In addition, the LCB also identified the need for a consultant with product and industry knowledge, experience in establishing product quality standards and testing, validation of projected marijuana usage and consumption, and validation of the board’s product regulations.  In March, LCB selected BOTEC Analysis Corporation, a think-tank specializing in crime and drug policy to act as the WSLCB’s primary consultant. In addition, the LCB conducted a series of preliminary meetings at locations throughout the state to take public input prior to beginning its I-502 rule making process.  

On April 17, 2013 the board adopted the official I-502 implementation timeline as proposed by agency staff. Under this timeline all three licenses (Producer, Processor and Retailer) will go through the rulemaking process at the same time. This allows potential licensees to see the entire system as they decide whether to apply for a license.  The board will begin accepting license applications for producers, processors, and retailers at the same time in September 2013.

Initial Draft Rules.  The Liquor Control Board released the initial draft rules for I-502 implementation on May 16, 2013 (Attachment 1).  According to the board, these rules reflect the stated goal of developing a tightly regulated and controlled market, and also demonstrate the agency’s initial thinking on how best to achieve that market. The board noted that it was concerned with out-of-state diversion of product, traceability of products, responsible business practices, youth access, and other public and consumer safety issues.

By releasing these initial draft rules before filing the formal draft rules the LCB was thereby soliciting public comment before starting the official draft rule process.  According to the LCB, the board’s goal was to vet the rules with stakeholders to allow the LCB to adapt and improve the draft rules, before the formal rulemaking process began. During this stage of the rule-making process the board was seeking public comment and input on how the public thinks all three licenses should work and what type of regulations should come with them.  The comments on the draft rules were due June 10, 2013 and the LCB reports that it received comments from over 800 stakeholders (over 1,000 pages of comments).  According to the state, board staff will review the written input from stakeholders as it formulates draft rules. Once the draft rules are prepared, the board will again seek comment on the draft rules, including at least one public hearing. The details for any public meeting will be posted on the LCB website.

County Comments on the Initial Draft Rules.  In King County, the executive convened an interbranch team for identifying, analyzing, vetting, developing and recommending policy issues and solutions surrounding cannabis legalization, including state and local rules and legislation.  This group met to consider the initial draft rules and prepared a county response (Attachment 2).  

King County’s goals in commenting on the proposed regulatory framework were to ensure that the new legalized recreational market is tightly regulated and controlled through strong, clear rules without creating unnecessary barriers to business entry.  The comments also support an administrative structure that clearly delineates LCB responsibilities from local government responsibilities.  The team also noted that the county supports ensuring that benefits and impacts from the legalization of marijuana address issues of equity, e.g., that the final rules do not inadvertently disproportionately impact particular geographic or ethnic or other communities or groups.

The county’s response was organized into certain categories with areas of concerns described in detail.  The following summarizes the categories and the comments/concerns under each.

Summary of County Comments on Initial Draft Rules
	Positive aspects of the draft rules
	· Packaging and labeling requirements 
· General information about marijuana licenses 
· Security requirements 
· Advertising 

	Environmental and land use concerns
	· Permit Outdoor Grow Operations and Implement Preferential Licensing  
· Incentivize Environmentally Sustainable Grow Operations 
· Non-useable portions of the marijuana plant should be considered agricultural byproduct in producer operations
· Require producers, processors and retailers to adequately characterize waste generated according to Washington State’s Dangerous Waste Regulations 
· Include retail licensees in the state’s rules for waste disposal

	Siting and neighborhood impacts
	· Definition recommendations for greater clarity
· Concerns that in broadly defining some terms, the LCB will force nearly all licensed activity into rural and urban unincorporated areas that do not have the infrastructure to support the potential level of activity that might be expected.
· Concerns that rural areas may be the least able to address ‘clustering’ of marijuana-related businesses 
· There may be some benefit in considering whether different rules should apply to the different types of licensed activities  

	Preventing youth access
	· All New Products Should Be Approved by the Board.  
· Prohibit combining alcohol, tobacco, controlled substances, or other intoxicating products with marijuana  
· Delay packaging, accompanying and educational materials and labeling requirements to establish strong standards with the use of experts  
· Accompanying material requirements should be more clearly defined  
· Educational material should be required to be posted at point of sale  
· Packaging – Rotate & improved format for health and warning language, include child warning label on infused products, if marijuana infusion is permitted with potentially hazardous foods, include on label any proper handling/storage requirements, need for plain packaging requirement, include childproof packaging requirement, and change pictorial logo to text-based logo.
· Requiring point of sale age limit stickers 

	Ensuring product safety 
	· Include “Not Safe for Children” on Infused Product Labels.  
· Prohibit processor licensees from having more than one business at their address
· Preparation of marijuana-infused products with potentially hazardous foods should be prohibited, or should include temperature storage requirements on labels

	Protecting public health and safety
	· Requirement that retailers should prohibit sales to anyone under the influence of marijuana, alcohol or other drugs 
· Ensure that labels, signage and accompanying materials suggest consultation with a physician if purchasers are also utilizing other medications  
· Clarify product THC concentrations and serving size limits to the extent possible
· Add monetary fines for second violations of sales to minors  

	Clarifying applicant responsibilities
	· Require applicants to prove that they meet 1,000 foot limit and local zoning requirements as part of the state’s application process  

	Other concerns, including clarifying license application timelines and local government responsibilities
	· Clarify legality of hashish and hash oil  
· Clarify Serving Size v. Transaction Limits for Infused Products  
· Clarify THC concentration and serving size limits for “useable marijuana”  
· Create a responsible vendor program (modeled on the LCB program for alcohol venders)  
· Tax by THC concentration rather than weight to limit chronic use.  
· Pursue a legislative solution to medical marijuana system  



On April 17, 2013 the board adopted the official I-502 implementation timeline as proposed by agency staff. Under this timeline all three licenses (Producer, Processor and Retailer) will go through the rulemaking process at the same time. This allows potential licensees to see the entire system as they decide whether to apply for a license.  The timeline was further updated at a LCB public meeting on June 19th.  The following table shows the new dates for the rest of the rulemaking and licensing process.

	Mid-May
	Send draft rules to stakeholders for comment (Completed)

	July 3, 2013

	Board files CR 102 that includes draft rules for all three licenses (originally late June, but changed because of the number of comments on initial draft rules) 

	July
	Public hearing/s on rules for all three licenses

	August
	Rules become effective (tentatively set at August 14th)

	September
	LCB begins accepting Producer, Processor and Retail license applications (tentatively set at September 14th)

	December
	WSLCB begins issuing Producer, Processor and Retail licenses to qualified applicants



The county will again have an opportunity to comment on the formal draft I-502 rules during the public hearings portion of the state’s rulemaking process.  Based on the current schedule, it appears that licensed operations will not begin until 2014. 

INVITEES:
· John Urquhart, King County Sheriff,
· Lauren Smith, Land Use Policy Advisor, Office of the Executive
· Laura Hitchcock, Policy, Research & Development Specialist, Seattle-King County Department of Public Health
· Darren Carnell, Prosecuting Attorney’s Office
· Amy Eiden, Prosecuting Attorney’s Office

ATTACHMENTS:

1. Draft WAC 314-55, Marijuana Licenses, Application Process, Requirements, and Reporting, May 16, 2013 (Initial Draft Rules)
2. King County Comments of Initial Draft Rules, Letter RE: Marijuana Producer, Processor and Retailer Rules – Initiative 502, Dated June 7, 2013.
3. Proposed Rules, Washington Liquor Control Board Revised Rulemaking Timeline
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