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BACKGROUND
Public Defense Services in King County

For over 30 years, King County has contracted with non-profit agencies for indigent legal defense services.  The four defender firms contracting with the county are:

1. The Associated Counsel for the Accused (ACA)

2. The Northwest Defenders Association (NDA)
3. The Society of Counsel Representing Accused Persons (SCRAP)

4. The Defender Association (TDA)
The County’s Office of Public Defense (OPD) is responsible for administration of the four defender agency contracts.  OPD is currently a division within the Department of Community and Human Services (DCHS)
. 
The Current Defender Payment Model

King County uses a financial payment model with specifically defined components to generate contractor payment amounts that are included in the defender agency contracts for services.  The defender contract model is used to inform creation of the OPD annual budget. The defender payment formula includes:

· Caseload and allocations for attorneys at salary parity with the County’s Prosecuting Attorney’s Office (PAO) 

· Support staff allocation per attorney

· Administrative costs, rent and other overhead

The defender contracts also include payment of additional costs for labor intensive cases involving sex charges, homicides, and other extraordinary case types.

The county pays for services from defender agencies based on increments called case credits. Case credits reflect the number of attorneys and other resources, such as investigators that are allocated to each case, translated into a dollar reimbursement figure.  The caseload, or the number of cases assigned to an agency, is generated by the number of arrests and case filings. It is the primary cost driver for the provision of defender services.  Each defender agency contract identifies the number of case credits anticipated to be performed in each assigned case area.  The payment model places cases into general categories such as misdemeanors and felonies, with the awarding of case credits based on case type.  

Challenges of the Current Model 

The defender agency contractors have stated that defender caseloads have become burdensome due to the removal of less labor intensive cases through revised filing standards and an expedited calendar begun in 2009.  The net effect of these changes is that several thousand of the least complex defender cases were removed from the felony caseloads, leaving fewer but more complicated, time consuming cases in the felony caseloads.  
In response to defender agency requests, the Council called for an analysis and recommendations to address the more complex cases remaining in the defender caseload.  A study was undertaken to determine if “weighting” cases by felony type would a viable approach for the County to implement. Ordinance 16542 included a proviso calling for a consultant review of the county’s public defense payment model and for recommendations regarding “whether the county should move to a case weighting methodology in paying for public defense services”.  
What is Case Weighting?

A case weighting payment structure assigns value or weighting to cases within a particular case type.  The unit of measurement used to determine the projected workload and resulting standard for each type of case is attorney-time-per-disposition – similar to private law practice time keeping for “billable time”.  A case weighting methodology determines such billable time through detailed time records kept by attorneys over a given period of time.  

Case weighting studies determine the average amount of time the average attorney takes to complete an average case within a case-type, from assignment through disposition and any post-disposition work.  Once the time is determined, the total annual caseload of an office is compared to the upcoming year’s anticipated volume of cases to generate the projected cost for services.  
The Case Weighting Study

The Spangenberg Project (TSP) was engaged to conduct the Case Weighting Study (CWS).  TSP noted that King County has been seen as among the finest in the nation for the provision of public defense services and stressed that King County public defenders provide effective representation for defendants despite changes in filing practices, increasing case complexity, inadequate staff support, and communication challenges.  At the same time as TSP noted that King County takes pride in its historical commitment to public defense and that despite the challenges and work load issues, defenders strive to provide the highest level of representation, the current level of effectiveness appeared to be unsustainable. Simply, after systematic quantitative assessment of workload and qualitative interviews with justice system stakeholders, TSP found that the current system of public defense cannot continue without changes. 

Although King County strives for a level of excellence, the consultant ultimately concluded that King County would be better served by changing its present case credit payment calculation system to a model based on attorney workload.  TSP concluded that the County’s case credit system is complicated and confusing, needing a simpler model based on attorney hours.  One of the key findings from TSP is that public defenders are working an average of 20 percent beyond a standard work week
. This central finding demonstrates the over-stressed defender workload.
The consultant report made four recommendations: 
1. A new payment model based on the case-weighting study is recommended.

2. Defender agency contracts should be simplified.

3. Challenges to the provision of defender services in the King County system need to be addressed by:

a. Increasing the number of support staff within OPD and the agencies,

b. Establishing greater transparency and communication,

c. Developing a centralized repository for case management system information,

d. Promoting collaboration between the public defense bar, the Prosecuting Attorney’s Office (PAO), the courts, and the corrections facilities.

4. Future changes in the law or further changes in prosecutorial policies may require a reevaluation of workload standards.
Implementing the Case Weighting Model

The case weighting approach to calculating costs for defense services would represent a significant cost increase to the amount the county would pay for defender agency contract services.  In addition, this new calculation method is different from the current Office of Public Defense (OPD) payment model that uses a "credit" based formula. The Executive estimates that the implementation of the TSP case weighting model would increase the cost for defender contract services by $11.3 million, which represents a 34 percent increase over the 2011 contract amounts in the adopted budget.  In addition, the Executive’s report also states $11.3 million is a preliminary estimate because the TSP report did not include all the details needed for full implementation of the system.  

The Executive’s report notes that in addition to this cost increase, there are other possible costs that could affect the OPD budget, such as increased staffing levels and potential technology improvements.  The Executive’s report also calls for further analysis of nine other areas, such as specialty courts and persistent offender cases.  The fiscal effects of these additional areas have not been estimated in the report; neither for OPD nor for other criminal justice agencies.
It is important to note that the Executive and OPD have already worked with the defenders to implement aspects of TSP that did not have significant cost. The TSP recommendations that have been implemented include analysis of the proposed calculation model and enhanced communication between defender agency contractors and other criminal justice agencies.
OPD and Executive staff have implemented a number of low or no cost activities indentified in the TSP report as areas where process or communication improvements could provide meaningful improvement in the public defense contract system. According to Executive staff and defenders, this work has yielded some improvements. A subsequent section of this report provides a detailed status update on those items. The defender agencies are clear, however, that these system improvements have not meaningfully addressed the workload stresses being experienced by their attorneys, which they say imperil their ability to recruit and retain high quality attorneys as King County public defenders.
Funding Challenges of Implementing the Model
The implementation report states that the county’s ability to fully implement the consultant recommendations for a new OPD payment calculation model comes at a time when the county’s general fund has serious fiscal constraints. These constraints hamper the ability of the county to implement all the consultant's recommendations.  
The continuing economic downturn, combined with King County’s ongoing structural gap, have required the reduction of $209 million of county general fund over the last three years (2009, 10, and 11). Deep cuts in all areas of county government have occurred, and for the first time, the Executive’s 2011 proposed budget would have not fully funded the defender payment model
. In addition, there are expected 2012 budget reductions of three percent to general fund programs and services. 

The need to confront the financial aspects of implementing the model are further underscored by the impending Supreme Court standards which are outlined in the Themes and Issues section of this report.  
THE COUNCIL’S CASE WEIGHTING WORK GROUP
Work Group Overview 
At the February 23, 2011 The Law, Justice Health and Human Services (LJHHS) Committee was briefed on the Executive’s report to the Council on the cost of implementing the TSP consultant recommendations regarding a formula to calculate payment for public defense services.  
During the LJHHS meeting, the Chair directed council staff to facilitate a work group comprised of the directors of the County’s defender agencies as well as council and executive staff, to further discuss options related to the Spangenberg report. 
Pursuant to the LJHHS Chair’s direction, council staff facilitated four meetings with the following representatives:

· Defender agency directors and staff

· Service Employees International Union (SEIU)

· Executive office and Policy, Strategy, and Budget (PSB) staff

· OPD director and staff

· Council staff, both policy and personal staff
Purpose of the Work Group

The stated purpose of the work group was to bring representatives together to discuss short and long term solutions to the issues outlined in the TSP, and provide policy makers with options to consider. 
Themes and Issues
At the first meeting of the work group, each representative was asked to weigh in on the work of the group and of the TSP. In response, the work group identified the following general themes:

1. The defender agencies articulated two key positions: 

a. The need to take back something to agency staff to demonstrate that the case weighting work resulted in meaningful outcomes; and,

b. That the County is committed to relieving attorney workload.
2. There was universal acknowledgement that the County continues to face funding challenges, with a further three percent reduction expected in 2012.
3. Recognition that the work group’s charge was identify options for the Council and Executive to consider which address the agencies’ concerns and that are practical and reasonable in the current fiscal reality. 

The following is a list of significant issued identified by the group when considering the scope of need along with short and long term potential solutions. The following items are not prioritized in any order of importance.
Defender Workload: The defender representatives emphasized the critical problem of attorney workloads, especially felony attorney workloads, reaching crisis levels. With the elimination of “easier” charges from felony attorney caseloads, the remaining felony cases are more complex and time consuming, and more likely to go to trial
. They called for workload relief through additional resources to defenders. The defenders expressed that while other actions may be taken to streamline processes and enhance communication between the defender agencies and OPD, relieving attorney workload, in the form of additional resources, is the primary goal. 
Supreme Court Standards of Public Defense: The Washington State Supreme Court has adopted CrR 3.1(d)(4) effective September 1, 2011, which requires that appointed counsel certify compliance with standards to be approved by the Court. The Washington State Bar Association (WSBA) Council on Public Defense is recommending the Court require all appointed counsel certify that they can give each client the time and effort necessary to achieve effective representation (Standard 3.2).During the work group, defender representatives raised grave concerns with not being able to meet such standards in light of current excessive attorney workload as documented by TSP
. Though the work group acknowledged that the standards issue as a significant future factor and that addressing it lied beyond the scope of the group’s charge, the work group discussed the very real legal and ethical obligations placed upon public defenders, and how seriously the public defenders of King County take those obligations, as well as their commitment to the delivery of fair and impartial justice for all. Appendix A is a statement from SEIU workgroup representatives on the standards issue. In addition, on page two of the Defender Priorities document that is discussed in a subsequent section of this report and is appendix B, contains a statement on the Supreme Court standards.
Set Maximum Caseload of 250 for Juvenile Practicing Attorneys: The County currently receives a State Public Defense Improvement grant which was in part used to reduce the juvenile caseload from 330 per attorney to 250 (330 is the current caseload limit per contract). As case costs increase, the grant will fund fewer cases, with the effect of the number of cases increasing per attorney. The WBSA recommended standards identify a 250 caseload limit for juvenile attorneys. As of the writing of this report, the Legislature is still in special session to establish a 2011-2013 biennial state operating budget; however, the Washington State Office of Public Defense (OPD) anticipates being able to maintain state pass-through funding for county public defense improvements, as authorized by Chapter 10.101 RCW.
Reactive Position of Public Defense: OPD and the defenders must respond to cases filed by the separately elected PAO and follow the processes for case handling as determined by the separately elected Court. Potential business and/or case processing changes must be agreed upon by each of the entities, which at times can be challenging to accomplish. For example, the defenders suggested that if the PAO would allow defenders to interview witnesses before assigned to a prosecuting trial deputy, the resolution (plea) rate could potentially be increased, thus avoiding the cost of trials. Council staff met with PAO staff to discuss this concept. The PAO declined to allow earlier access to witnesses based on the conservative filing policy of its office, and provided the appendix C, which contains the rationale for the Prosecutor’s position on this matter. 
Full Utilization of Interim Case Weighting Credits: OPD and PSB staff raised the issue that defender agencies do not appear to be fully utilizing the extra credit (interim case weighing credits) that agencies are authorized to request under the existing contract, which is one method that provides for additional resources to the public defense system. Analysis done by PSB (appendix D) indicates that 156 interim case weighing credits were awarded during the three month period of December 1, 2010 through February 28, 2011; an additional 78 credits could have been awarded if they had been requested, based on the number of hours the defender agencies put in on cases. PSB staff noted that the unused credits that could have been awarded were projected on an annual basis to be 312, or the equivalent of 2.0 FTE attorneys. In response, defender agencies indicated that they have experienced various training and systems challenges in fully utilizing the current ICW system. Further, the defenders state that while those challenges have been addressed, the ICW system is not capable of providing the degree of relief necessary, even when fully utilized. Page six of appendix B includes additional discussion of the ICW from the defender perspective. 
Financial Challenges: As noted earlier, the County continues to face declining revenues and increasing costs. The general fund, which supports criminal justice services throughout the county including public defense, has cut $209 million over the last three years. There is a further expected three percent reduction to general fund supported budgets expected in 2012. In order to relieve workload pressures, whether through implementing case weighting or through some other credit modification system, public defense funding would have to be increased. 
Supreme Court Decision on Dolan: This case is currently under consideration by the Washington State Supreme Court. The determination of whether employees of the defender agencies should be treated as County employees has potentially far reaching implications for the defender agencies and the County. The work group acknowledged Dolan as a future factor, and that it too lied beyond the scope of the group’s charge.

Public Defense Improvements to Date

Despite the fiscal constraints that prevent the County from adding resources to public defense, there have been a number of low or no cost actions undertaken to address many of the findings of the TSP. The table below summarizes the status information provided to the work group by executive staff. The Executive’s full document is included as appendix E and the TSP recommendations are appendix F.
Public Defense Improvements
	TSP Recommendation
	Executive Action

Status (as of April 1)

	Implement new payment model
	Phase I, costing of a new system based on the consultant’s “Work Units” rather than the current case credit system has been completed. 
Full implementation of the payment model has not occurred.

	Simplify the defender contracts
	· Executive staff convened a series of meetings with agencies to review and discuss possible changes in contract language. The group explored policy issues and contract administration frustrations identified by individual defender agencies.  

· Contract exhibits were consolidated; a table of contents was added for ease of use. There are no specific contract changes to which all agencies agreed which did not add costs. 

· The public defense contract cycle may be revisited in the future.  

	Increase the number of support staff within each agency and OPD
	Cost various increases to the support staff assumption in the public defense fund model; preliminary costs have been identified. Proposed contracts provide for potential staffing increases supported by non-general fund resource.

	Establish greater transparency and communication between the four private defender agencies and OPD, the Executive, and Council
	· Regular monthly meetings with agency directors, OPD and other county staff as appropriate, are occurring.

· During the budget process, regular meetings between the Office of the Executive, OPD, the agencies and, when appropriate, PSB occur to provide briefings of system and budget issues relevant to public defense services in King County. Two meetings were held with the Director of PSB during the Executive’s 2011 budget process; will occur again for 2012 budget.

	Promote collaboration between the public defense bar, the PAO, the Courts, and the corrections facilities
	· Monthly, moving to bi-monthly meetings between OPD and DAJD, and with public defender agencies. Examples of changes DAJD has made in response to defender agency requests:

· Allowing defense lawyers to bring cell phones into the facilities

· Implementation of a legal mail box to facilitate communication with clients

· Evaluation and discussion of the expert approval system. The Public Defense Expert Services Workgroup has made a number of recommendations including:

· Accommodation of emailed requests

· OPD presentations to attorneys in Seattle and Kent regarding expert requests at least once a year

· OPD expedited review of certain types of expert requests

· OPD is gathering feedback from the courts.

· Facilitate system-wide discussions, organize and outline collaboration in initiatives undertaken, and measure the effectiveness of changes initiated. Executive’s Law and Justice Policy Advisor conducted these discussions during the process of developing the 2011 budget, with resulting system changes that were included in the 2011 budget.  Similar discussions will occur for the 2012 budget cycle.

	Develop a centralized case mngt system repository while taking advantage court systems 
	PSB explored various funding sources funding to develop a business case for a case management system. To date, no funding has been identified or obtained. 


Defender Priorities

The defender agencies provided the work group with a joint proposal outlining three options for implementing case weighting. Key points of the defender proposal include:

· Immediate relief for felony attorneys 
· Set maximum caseload of 250 for juvenile practice area

· Recognition that the TSP study included calendar attorneys in the time study as well as caseload carrying attorneys, so the actual average workload for caseload attorneys is higher than stated. The agencies are not seeking relief for calendar attorneys
· Concern that due to excessive workload, some defense attorneys could not certify that they can give each client the time and effort necessary to achieve effective representation as may be required by the Supreme Court as of September 1, 2011
The three alternatives are: 
1. Staged implementation of the Spangenberg model across the board over three years, with an end target of 75% implementation of the relief recommended by the Spangenberg Project by the third year, with immediate additional relief in felonies;
2. Staged implementation of the Spangenberg model by practice area over three years, beginning in felonies; restoring the juvenile offender 250 case credit ceiling in accordance with WSBA standards until Spangenberg is implemented in the juvenile practice area in year three; or

3. Retain the case credit system, modify interim case weighting in felonies for longer-term use, reduce the misdemeanor case credit ceiling, and restore the 250 juvenile offender case credit ceiling in accordance with WSBA standards.
Each of the options would lead to implementation of a new case weighting payment model. The defenders stated that the third option is preferred option, envisioned to be utilized while ramping up to a full implementation of a case weighting payment model. They reiterated the need for meaningful, immediate relief. 
As noted earlier, appendix B contains the defender document in its entirety. 
Conclusion and Options
The first question for policy makers to answer is whether to embrace the TSP recommendations, and begin implementation of a case weighting payment system. If the answer is yes, then the next questions are how to implement a case weighting system, and over what time frame. Given the County’s fiscal challenges, the “how” and “when” of the implementation requires considerable additional work on the parts of the Executive, OPD, and defender organizations. 

Should the answer to the policy question be affirmative, the work group endeavored to identify options for policy makers to consider which address the agencies’ concerns around workload and case weighting and that are practical and reasonable in the current fiscal reality. The work group heard the four defender agencies repeatedly call for relief for overworked, overstressed defense attorneys. It reviewed the numerous public defense improvement efforts led by the Executive, and in turn discussed potential ways to further positively impact public defense utilizing the TSP recommendations. 
The following break out options into low cost-no cost and cost options at a high level. Should policy makers wish to delve deeper into the options, additional work and analysis will need to be performed. 
Low Cost-No Cost Options: The Executive has worked to develop and implement solutions that increase transparency, efficiency, and communication between the County, the broader criminal justice (CJ) system, OPD, and the defender agencies. While these efforts have not resulted in reducing attorney workload, the primary objective of the defender agencies, they are to be acknowledged as progress. 

While the group did not identify further low cost-no cost options for policy makers to consider, policy makers could urge and/or facilitate greater collaboration and case processing changes between the separately elected PAO and Courts and the defenders and OPD. Such collaboration and case processing changes may lead to cost savings that would benefit the CJ system vis-à-vis, the collaborative effort between the Court, the PAO, and the defenders that addressed the contempt of court issue during the 2011 budget process. 

Cost Options: There are two ways to relieve public defense attorney workload in King County: inject additional resources or have substantially fewer cases filed while maintaining existing funding for public defense. The simple, no cost, easy steps that can help lead to achieving a case weighting payment model in King County have been implemented. The remaining options involve policy and funding decisions. 

Fewer Cases: Unless substantially fewer cases are filed, each of the three defender options outlined above (and in the defender document) would require an infusion of resources, just as implementing case weighting in any form (staged or full) would require. The policy decisions on filing reside with the Prosecutor, however, policy makers may wish to consider bringing the criminal justice system together with the specific goal of whether reducing filings can be reduced consistent with larger public safety objectives and priorities. 
Additional Resources: Short of achieving substantially fewer cases in the system, requested relief to defender attorney workload requires additional resources, especially since non-cost aspects of the TSP recommendations have been implemented.
In response to a proviso contained in the 2011 adopted budget, the Executive provided Council with cost estimates for implementing case weighing which were outlined at the February 23, 2011 Law, Justice, Health, and Human Services Committee meeting. As noted in the Council staff report (appendix G), “Changing to the TSP model for provision of defense services is estimated to cost $11.3 million – a 34 percent increase above the 2011 adopted budget amount for contract services.”
 It is important to note that these figures are 2011 estimates, with future year estimates being higher due to inflation.
Caseload Relief Options: The following options reflect proposals identified by the defender representatives and presented to the work group. As noted earlier, these options are outlined in appendix B. The agencies emphasize that each proposed approach is a package, all aspects of which would need to be implemented to create a viable framework to contain workload pressures.

Please note that options one and two implement TSP case weighting; option three is offered as an alternative to implementing case weighting, while providing for attorney relief in specific practice areas. Additional cost analysis for all options are needed. 
Option One:

· Implements case weighting over three years

· Gradually reduces attorney workload, with end target of 75 percent implementation of relief recommended by TSP by third year

· Estimated costs below are based on 2011 figures, with final estimated costs expected to be higher due to inflation
· Estimated costs are preliminary numbers; further analysis needed to finalize projected cost

OPTION ONE ESTIMATED COSTS
	Year One Cost
	Year Two Cost
	Year Three Cost

	$2.82m
	$5.65m
	$8.47m


Option Two:
· Staged implementation of TSP model by practice area over three years, with full implementation at the end of the third year
· Begins with felony practice area
· Restores juvenile offender case credit ceiling in accordance with WSBA standards until TSP is implemented in juvenile practice area in year three 

· Estimated costs below are based on 2011 figures, so final costs will be higher due to inflation

· Estimated costs are preliminary numbers; further analysis needed to finalize projected cost

OPTION TWO ESTIMATED COSTS
	Year One Cost
	Year Two Cost
	Year Three Cost

	$3.72m
	$7.45m
	$11.3m


Option Three:

· Retains the case credit system

· Modifies ICW in felonies for longer term application

· Introduce relief specific to other practice areas

· Reduces misdemeanor case credit ceiling

· Restores juvenile offender case credit ceiling in accordance with WSBA standards

· Could be utilized while ramping up to TSP full implementation

· Noted as the preferred option by defender representatives in the work group to provide meaningful relief
· Estimated costs below are based on 2011 figures, so final costs will be higher due to inflation

· Estimated costs are preliminary numbers; further analysis needed to finalize projected cost

OPTION THREE ESTIMATED COSTS*
	Year One Cost
	Year Two Cost
	Year Three Cost

	$3-$4m
	$5-$7m
	$8-11m


*Much more analysis is needed of option three given that it is a hybrid of the current case credit system requiring modification of the ICW system.
Ancillary and Start Up Costs: In addition to the estimated cost ranges discussed above, there are additional costs which have yet to be determined. For example, TSP recommends developing a centralized data repository/case management system. To do so would require developing a business case which adds costs. In addition to the range of costs above, PSB provided the following via workgroup participation regarding additional, as yet uncalculated, costs involved with transitioning to a case weighting system:
Switching to a case-weighting based public defense payment system would require additional transition costs beyond the implementation costs discussed in PSB’s proviso response of January 31. 

First, OPD’s data system, Homer, would need to be reprogrammed to calculate payments according to the new specifications. This would likely entail updating data tables and a substantial amount of programming, which would need to begin at least six months prior to implementation. Contractors would also have programming costs associated with converting their own case management systems to align with the new system, which would presumably be passed on to the County. 
Second, OPD would likely need to continue to pay for previously assigned persistent offender cases, extraordinary cases, and review hearings according to the contract terms that these cases were assigned under during a transition period of approximately one year. 
Finally, as discussed in the Spangenberg report, OPD would need approximately 2.0 to 3.0 FTEs in additional staffing to manage the case weighting payment system.  As discussed in the implementation cost report, these additional staff would likely cost between $70,000 and $90,000. These transition costs were not calculated in detail at this time due to the substantial work required to produce them.
Finally, in terms of options that increase resources to the public defense system, policy makers may wish to consider and evaluate the entirety of criminal justice spending to determine whether and how to prioritize the public defender resources, along with the other justice system demands and requirements, in order to provide relief to the defense system. 

� Proposed legislation (Proposed Ordinance 2011-0580) would change the reporting relationship for OPD to report directly to the County Executive rather than to the Director of DCHS.





� TSP considered a standard work week to be 40 hours.  During the work group meetings, defenders noted that they do not seek to establish a 40 hour work week for attorneys. TSP found that the 48 hour week, which is the current average for King County defenders, included hours for calendar attorneys, which had the effect of underestimating the percent worked above 40 hours for case carrying attorneys, whose workload is the focus of concern.  


� The Council brought together OPD, the defenders, the Court and the Prosecutor, to collaboratively revise the Contempt of Court process, thereby reducing costs. The Contempt of Court savings was put into funding the defender payment model, with the result of the model being “fully funded”.


� The Spangenberg Project Case Weighting Study Report, pg. 61


� Ibid, pg. 77


� Page 6
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