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SUBJECT

An ordinance authorizing the Executive to enter into an interlocal agreement with the City of Bellevue relating to the annexation of the Eastgate, Tamara Hills, Horizon View, and Hilltop Potential Annexation Areas.

COMMITTEE ACTION

On May 15, 2012, the Transportation, Economy and Environment Committee amended Proposed Ordinance 2012-0136 and reported the substitute ordinance out of committee with a “do pass” recommendation.  The amendment (A1) was modified by a friendly, oral amendment at committee to add a revision date to the interlocal agreement, Attachment A to the proposed ordinance.  A corresponding title amendment (T1) was also approved.
SUMMARY
Proposed Ordinance 2012-0136 authorizes the Executive to execute an interlocal agreement (“ILA") with the City of Bellevue (“City”), providing for the transfer of County properties and related records, and for the transition of services resulting from the City’s annexation of the unincorporated urban areas of Eastgate, Tamara Hills, and Horizon View areas. Annexation is scheduled to occur on June 1, 2012.

BACKGROUND
The City initiated the annexation process in 2011 by gathering sufficient petition signatures of residents of three of its Potential Annexation Areas - Eastgate, Tamara Hills and Horizon View.
 These areas are within the City’s Potential Annexation Area.  The King County Boundary Review Board approved Bellevue's Notice of Intention to annex these areas. 

The areas proposed for annexation are completely surrounded by the City. A map of the potential annexation areas is attached at Attachment 4 to this staff report.  According to the Executive, the total population of these areas is 5,554 residents, consisting of over 919 acres. See Attachment 5, Executive transmittal letter. The largest area is Eastgate, with a population of 4,967 and size of 764 acres. 

When annexations occur, many of the transfers of authority and assets happen automatically under state law.  However, for properties, in this case roads-related and drainage-related properties, which do not automatically transfer, and to allocate responsibilities (e.g., development permits currently under review, police and district court services) during the transition of areas from county to city control, the use of an interlocal agreement is appropriate.  This proposed ILA will address such matters. 

The properties that the County will convey under the ILA to the City are small.  There is one road-related property that is a 2400 square foot drainage site with an assessed value of $100. There are also several drainage property interests in the Eastgate area totaling slightly less than two acres. 

The properties were dedicated to King County as a result of development process requirements.  Developers are required to set aside a certain portion of land to be developed for drainage purposes.  In most cases they are also required to construct drainage facilities according to King County standards that are, upon their completion and acceptance, publicly maintained in perpetuity. 

In addition to the properties, the County is transferring all easement rights of record to the City.
The City intends to set an annexation effective date of June 1, 2012.  In order to ensure an orderly transition the Executive must be authorized to execute the agreement before the annexation occurs on June 1, 2012. 

ANALYSIS
Annexation

The County’s policy is to encourage annexation of the remaining urban unincorporated area (KCCP U-201).   Annexations help achieve the CPP goal of making cities the provider of local urban services and the County the provider of most countywide services (CPP FW-13).  
Terms of the ILA

Substantive terms of the ILA, as negotiated and transmitted by the Executive, along with changes agreed to by the City after the ordinance was transmitted, are described below.  The post-transmittal modifications are shown in track changes in the ILA attached as Attachment 6 to this staff report.

Section 2: Transfer of Jurisdiction, Authority and Services
Subsection 2.a. – Records Transfer

There are several record transfer provisions in the ILA. Section 2.a requires the County to provide records related to the annexation area that are listed in Exhibit B by June 1 or an otherwise mutually agreed upon date, plus additional records upon request. For the due date for these records, Section 2.a allows the County to receive a 45-day extension upon request.

In the ILA, as transmitted, the descriptions of the records required in Exhibit B were in many cases broad or difficult for County departmental staff to interpret the nature of the request. The broad nature of the records request made it more likely that departments would fail to accurately and completely provide all required records. Additionally, because the County has an affirmative duty to work with the City to provide records, which were not clearly defined, failure to produce a record increases the liability to the County in the event an incident were to happen that was attributed to failure of the County to provide the record.

County Council and departmental staff met with the City’s departmental staff to refine the records requested in Exhibit B. Documents that the County does not have or that were produced early to the City were eliminated from the list.  The City also agreed to limit the scope of the request to those records in Exhibit B held by designated departments, to make it clear that Council records and other departmental records are not the intended subject of the ILA provisions.

As revised, the records transfer provision is reasonably achievable by the County, and potential liability exposure from records production has been narrowed. 

Subsections 2.c-2e – Transition of Services

Sections 2c through 2e have typical provisions for the transfer of jail, police, and district court services. The County is responsible for things that happen prior to the annexation effective date ("Effective Date") and the City is responsible for things that happen after the Effective Date.

The police provision includes a records requirement for the production of policing-related community contact lists. The King County Sheriff's Office (“KCSO”) reports that these lists may not exist.  However, KCSO does not have to produce lists that it does not have, and it has 90 days to locate and produce them. Therefore, this records requirement appears reasonable.

Subsection 2.f – Status of County Employees

The City agreed to add a provision whereby the City agrees to consider applications by County employees affected by the annexation. State law governs the City’s consideration of KCSO employees affected by the annexation.

Subsection 2.g – Road and Fire Levy Taxes
According to Treasury Section staff, in compliance with RCW 35.13.270, whenever properties are annexed to a city or town which is part of the County road district, the County will transfer any collected road general taxes to that city from the effective date of the annexation forward, provided that the city has notified the County Treasurer and Assessor by certified mail at least thirty days before the effective date of the annexation, and has provided a list of the parcel numbers impacted.  
This subsection states that the County's collection and disbursement to the City of road and fire levy taxes within the annexation area shall occur before December 31, 2012, and that the City has notified the County Treasurer and Assessor.
New Subsection 2.h – Prior ILA agreement
A prior interlocal agreement regarding road improvements in the area to be annexed is superseded by the terms of this ILA. The prior interlocal agreement had a payment provision for the City to reimburse the County for road improvements the County did on 150th Ave. S.E., if that area in which these improvements was annexed into the City. The current value of that work is approximately $1.7 million; but without an annexation, the amount owed by the City would depreciate each year until it reached $0 in 2017.

The costs of the 150th Ave. SE project have already been paid by the Roads construction fund, and repayment of the costs is not included in the Roads budget.  Therefore, although the Roads budget situation is dire, its situation is not changed (but nor is it helped) by eliminating this repayment obligation. 

In previous years, the adopted budgets included a pool of reserve funding to provide cities with a financial incentive to annex. Therefore, foregoing the right to collect on $1.7 million that otherwise would depreciate to $0 in the absence of an annexation appears reasonable, particularly considering the County's policy of encouraging annexations of urban unincorporated areas.

The new subsection 2.h. memorializes this agreement within the body of the ILA to make the agreement clear for audit purposes.  The language in subsection 2h received legal review.

New Subsection 2.i. – Planned CIPs
Upon annexation, the County will not be performing any future work on the one planned capital improvement project (“CIP”) in the annexation area: Project #200211, SE Newport Way replacement of a temporary culvert, with a $678,000 appropriation for 2012-2013 and a six-year CIP of $3,893,000.  The County would not be obligated to complete this Project after annexation since the land will be in the City's jurisdiction.  However, because cities have the ability to ask the County to continue work on a CIP, a new provision is added to clarify that in consideration of this annexation, the City acknowledges that the County will not be responsible for any such improvements. 
The language in subsection 2i received legal review.

New Subsection 2j - Inspections

Other sections of the ILA require County staff to be available to perform field inspections of the County properties being transferred to the City.  At the City's request, a new provision is added that would require County staff to be available to perform field inspections of the rights-of-way.  

In the transmitted ILA this provision was contained with the Exhibit B records request list, but was moved into the body of the ILA because it is not a records request.

The language in subsection 2j received legal review.

Section 3:  Transfer of Properties

Section 3 concerns the transfer of the single 2400 sq. ft. road-related property, and the transfer of surface water management drainage facilities and drainage property interests.

Upon the Effective Date, the County will deed the properties to the City, subject to all existing encumbrances of record for those properties.  The road-related property is described in Exhibit C. The surface water management properties are described in Exhibit D.

A new Exhibit G is added that contains a sample quit-claim deed.  This was added to facilitate the administrative processing of the deed, so that the deed can be conveyed without coming back to the Council for approval as to the form of the deed.  This has occurred with previous annexation ILAs.

Subsection 3.a.i. – Transfer of road-related property, condition and maintenance

Superseding Use
In a previous interlocal agreement transferring properties, the annexing city in that case agreed that it would use and maintain road-related properties for their road-related purposes in perpetuity.  In this ILA, the City is only obligated to operate, maintain and repair the road features located on the property until such time as the related road is vacated or the road features are superseded or replaced.  

Allowing an annexing city the ability to convert the property to some other use is a change from previous transfers.  However, the Road Services Division confirmed that if the drainage ditch were removed and there were water run-off, there would be no adverse impacts to County roads or property because the annexation area is completely surrounded by the City of Bellevue.  Rainwater would still have to go somewhere, so even if the City had another use for the property it would still need to take care of the drainage needs of the area somehow.

The State Accountancy Act (RCW 43.09.210) requires that one public fund not support another without full compensation of costs. State law also says that the County Road Fund cannot be used for any other than a proper county road purpose (RCW 36.82.070).  This item received legal review and does not raise Accountancy Act concerns so long as the property is maintained for a reasonable period of time.

Because the ability to alter the use of roads-related properties reflects a departure for the County from standard language, the Amendment 1 to the proposed ordinance recognizes in its findings of fact that in this case the property is small with an assessed value of $100.
Warranted records
In addition to Section 2 concerning the transfer of records listed in Exhibit B, the County warrants that it will provide all records concerning the road-related properties.  The "warranted" standard is a very high standard for the County to meet, which increases the liability exposure for the County in the event an incident were to happen that was attributed to failure of the County to provide records.  In addition, "records concerning the road-related properties" was broad in scope.  Upon staff discussion with the City, it became apparent that the files sought by the City limited. The warranted records language is revised to narrow the scope of the records desired.  This decreases the likelihood of the County failing to provide the requested documents. 

The County makes no other warranties with regard to the property.

Inspections

The County agrees to make staff available to jointly inspect the property with city personnel to provide the maintenance status and known defects or problems with the property.  It is reasonable for County staff to have knowledge of these issues for property it owns and maintains.  

While the City has the right to inspect the property and obtain records about the property, it must take the property "as is", except for the indemnification provisions of the ILA.
Subsection 3.a.ii. – Environmental liability for road-related property

"Hazardous materials" are defined.  The City reserves the right to seek contribution from the County for hazardous materials deposited or released on the property during the County's ownership, pursuant to state or federal environmental statues.

Additional liability limitations the County has negotiated in past interlocal agreements were not achieved in this Agreement.
  However, liabilities are apportioned according to applicable state and federal laws.  Therefore, the environmental liability provisions appear reasonable.

Subsection 3.a.iv. – Indemnification for road-related property

The County agrees to indemnify and hold harmless the City for damages arising from occurrences that occurred during the time the County owned the property.  If a claim is brought against the City for such an occurrence, the County must defend the City.  If a judgment is rendered against the City, the County must pay for it.  A reciprocal provision exists for damages arising from events related to the property that occur after the annexation date.  In that case the City indemnifies the County, defends the County, and pays for judgments against the County.  

Additionally, in the event of concurrent negligence, each party may only seek indemnification to the extent of the other's negligence.
Subsection 3.b.i. – Transfer of drainage facilities and drainage property interests

Upon the Effective Date, the County will deed the surface water management properties identified in Exhibit D to the City, subject to all existing encumbrances of record for those properties.  There is a provision that the County is willing to maintain the drainage facilities after annexation by a separate contract.

The parties will make staff available to identify and review any additional County-owned property interests within the annexation areas that should be conveyed to the City, with the City’s prior approval.  This provision gives the City the ability to refuse to take any additional drainage-related properties that may be discovered subsequent to the execution of this Agreement. However, Water and Land Resources Division staff have stated that the likelihood of identifying additional unknown properties to transfer in this small, urban, developed annexation area is very unlikely.  Therefore, accepting this term appears reasonable.  This item has had legal review.

Subsection 3.b.ii.-iv. – Drainage facilities condition and maintenance, environmental liability, indemnification

Superseding Use

The City is only required to operate, maintain and repair the drainage facilities "until such a time as the need for said Drainage Features are no longer present."  This is slightly different from the City's duty to maintain the road-related property until the related road is vacated or the road features are superseded or replaced.  

So long as there is a need for the drainage features, those features will be maintained. Therefore, this provision does not pose a risk to the County if the features are replaced.  Even if there should prove to be a need for the drainage after replacement, Water and Land Resources Division staff have stated that because the properties are islands surrounded by the City of Bellevue, there would be no drainage impacts to the County.

Other

Warrants, inspections, environmental liability, and indemnification provisions are the same as with the road-related property.
Section 6:  Indemnification

The County agrees to indemnify and hold harmless the City for damages arising out of a claim that the County was negligent in performing its obligations under this ILA.  If a claim is brought against the City because of that, the County must defend the City.  If a judgment is rendered against the City, the County must pay for it.  A reciprocal provision exists for damages arising out of a claim that the City was negligent in performing its obligations under this ILA.
Additionally, in the event of concurrent negligence, each party may only seek indemnification to the extent of the other's negligence.
Section 7:  Additional Annexation Area

If the Hilltop Potential Annexation Area is annexed by no later than December 31, 2013, then the terms of this Agreement shall apply to it without the need for further action by the City Council or City Council.  Applying this Agreement to Hilltop has had legal review.
Section 8:  General Provisions

This Agreement uses the same boilerplate general provisions as the JFK ILA.  The JFK ILA made a change to the general provisions requiring Council approval of any material modification to the ILA before the Executive is authorized to amend this Agreement.  That change is also included in this Agreement.

A dispute resolution provision was inadvertently omitted.  It is added to he revised ILA which is attached to Amendment 1. 
Exhibit E:  Development Services Agreement Provisions

Processing of Department of Development and Environmental Services (“DDES”) permits is addressed by Exhibit E.

According to DDES staff, the City has opted for the typical method of transitioning permits.  Under the terms of Exhibit E, DDES will finish all complete building permit applications submitted to the County prior to the Effective Date that have not expired.  If a permit has expired as of the Effective Date, the applicant must reapply with Bellevue.  Building permits are ministerial in nature, so the County has the legal authority to complete them.

For land use permits, the County will review the permit application, but by law the County cannot issue land use decisions in another jurisdiction, so the County will only make approval or denial recommendations to the City.

SEPA and code enforcement provisions are also standard.  In short, as noted in Section 6 of Exhibit E, County review specified in Exhibit E is intended to be of an administrative and ministerial nature only.  Any and all legislative or quasi-judicial decisions or decisions of a discretionary nature shall be made by the City's designated decision maker and processed according to the City's applicable review and appeal procedures.

Legal Review

The transmitted ILA as well as the revisions accepted by Bellevue have received legal review.
Fiscal impacts of the Annexation

The fiscal note, attached as Attachment 7 to this staff report, states that approval of this proposed ordinance does not incur any fiscal impacts.  There are, however, fiscal impacts due to annexation.  

Expenditure reductions come from decreased services and decreased staffing in the annexation area, such as decreased permit processing by DDES, decreased facility inspection and complaint response by WLRD, and decreased CIP work by the Roads Services Division.  The Roads construction fund has an expenditure reduction that represents the elimination of the one planned CIP in the area (Newport Way culvert and sidewalk).  The General Fund experiences no expenditure reductions. Although KCSO provides services in the potential annexation areas, with the small population the Sheriff does not expect any reductions in staffing or other expenditures to occur. 

Revenue losses come from decreased sales tax, property taxes, DDES permit fees, SWM fees, and REET.  The biggest hit is an annual loss to the Roads Fund of $1,600,000.  The General Fund is projected to experience a decrease in revenue for the remainder of 2012 of $260,000, and a revenue reduction of $440,000 in 2013 due to decreasing sales and other taxes.
The annexation results in greater revenue reductions than expenditure reductions.  There is a net loss of $739,000 for the remainder of 2012 and $1,695,000 for 2013 across various funds.  

None of the projected impacts were included in the adopted 2012 budget.  Therefore, some funds such as Surface Water Management (“SWM”) Local Drainage may have adjustments made in the next supplemental omnibus appropriations ordinance.
Amendment

There is a proposed amendment that would do the following:

· Update the ordinance to reflect the addition of Horizon View, which completed its Boundary Review Board process on May 8, 2012

· Declare an emergency in order to have this Agreement take effect prior to the annexation Effective Date of June 1, 2012

· Explains circumstances surrounding a negotiated term regarding future use of the transferred road-related property
· Replace the ILA attached to the transmitted proposed ordinance with a revised version that includes the changes accepted by the City after the proposed ordinance had been transmitted.
There is a corresponding Title Amendment reflecting the change to an emergency ordinance.
Because of the desire to have this Agreement in place prior to the Effective Date of the annexation, this item should be expedited.

� The City is still working on gathering signatures for the Hilltop area. The proposed ILA contemplates that the same terms and conditions would apply to that area once it is annexed.


� Processing of development permits is handled in Exhibit E, addressed later in this staff report.  





� For example in the Kirkland annexation interlocal agreement, Kirkland agreed to a term prohibiting the City from asserting a claim against the County for clean-up contribution to the extent that the City created the need for or exacerbated the cost of remediation as a result of the City performing activities on the road-related properties.  Additionally, the County was not responsible for any costs of remediation that exceeded the minimum necessary to satisfy the relevant state or federal agency.
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