2009-0323 Attachment A

EIGHTH AMENDMENT TO
REAL ESTATE PURCHASE AND SALE AGREEMENT
THIS EIGHTH AMENDMENT TO REAL ESTATE PURCHASE AND SALE AGREEMENT (the “Amendment”) is made and entered into effective the _____ day of ____________________, 2009, by and between KING COUNTY, a municipal corporation and political subdivision of the state of Washington (“Seller”), and NORTH LOT DEVELOPMENT, L.L.C., a Delaware limited liability company (“Buyer”).

WHEREAS, Seller and Buyer entered into that certain Real Estate Purchase and Sale Agreement dated June 21, 2007 (the “Agreement”) which provided for the sale by Seller and the purchase by Buyer of certain real property in Seattle, Washington, which property is more specifically described in the Agreement (the “Property”); and 

WHEREAS, the Agreement was amended by a First Amendment dated September 28, 2007; a Second Amendment dated October 28, 2007; a Third Amendment dated November 20, 2007; a Fourth Amendment dated January 31, 2008; a Fifth Amendment dated March 20, 2008; a Sixth Amendment dated April 30, 2008; and a Seventh Amendment dated December 17, 2008; and
WHEREAS, the Due Diligence Period in Section 5.1 of the Agreement, which contains certain Buyer’s Contingencies (as defined in the Agreement), was extended by the Sixth Amendment, and Buyer agreed that "by agreeing to and entering into this Sixth Amendment to Real Estate Purchase and Sale Agreement, Buyer shall be deemed to have removed Buyer's Contingencies as to the Stadium Agreements and Stadium Claim, only, and all provisions of Section 4.1 of the Agreement that result from such removal shall be in full force and effect"; and 

WHEREAS, the Due Diligence Period in Section 5.1 of the Agreement, which contains certain Buyer’s Contingencies (as defined in the Agreement), was extended by the Seventh Amendment until March 31, 2009; and Buyer agreed that "Buyer hereby waives all of Buyers Contingencies other than those related to 'environmental (including appropriate concurrence from the Department of Ecology to enable development activities which meet the substantive requirements of the Model Toxics Control Act', as set forth in Section 5.1"; and
WHEREAS, one of Buyer’s Contingencies was the environmental status of the Property, including the appropriate concurrences from the Washington State Department of Ecology (“Ecology”); and 

WHEREAS, during Buyer’s due diligence review, it has been determined that the Property contains Hazardous Substances as defined in RCW 70.105D.020(10); and 
WHEREAS, as a result of the existence of such Hazardous Substances, Buyer’s decision to purchase the Property will be subject to its ability to negotiate a Clean-Up Action Plan with Ecology and obtain a Prospective Purchaser Consent Decree for the Property under RCW 70.105D.040(5) and WAC 177-340-520 from the appropriate court (the “Consent Decree”); and
WHEREAS, in part due to the issues relating to the existence of Hazardous Substances on the Property, the parties have not finalized the forms of the Deed and Covenants and Reserved Easements (as defined in the Agreement).

WHEREAS, Buyer has completed all of Buyer’s due diligence review and is satisfied with the Property, except for those matters related to the Hazardous Substances; and
WHEREAS, the parties desire to acknowledge that certain of the requirements of the Agreement have been satisfied and to otherwise modify certain provisions of the Agreement.

NOW, THEREFORE, in consideration of the covenants and agreements contained herein and for other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereby agree as follows:
1. The first sentence in Section 4.1.3 of the Agreement is hereby amended by changing "from the date this Agreement is fully executed" to "from the date the Eighth Amendment is fully executed."

2. Section 4.4.3 of the Agreement is hereby deleted.

3. The provisions of Section 4.5 of the Agreement are hereby amended as follows:

a. Section 4.5.1 of the Agreement is hereby amended by deleting the term “row houses” in the fourth line.

b. Section 4.5.2 of the Agreement is hereby amended by adding at the end thereof the following:

Notwithstanding anything to the contrary set out above, except for the LEED Certification or Built Green Certification provisions, Buyer shall have been deemed to have complied with the provisions of this Section 4.5.2 if it satisfies all of the affordable housing bonus FAR permit requirements of the City of Seattle for the Project; provided there are at least 400 housing units, at least 200 of which are for sale, and at least 100 of which are Affordable Housing (as defined in Section 4.5.3), and housing shall comprise not less than 350,000 square feet of the Project.

c. Section 4.5.3 of the Agreement is amended as follows:

i. In the sixth line of the first paragraph, the following shall be inserted after the word “meeting”:  “the requirements of the City of Seattle, or”; and

ii. Subsections e and f are hereby deleted and replaced with a new subsection e to read as follows:

As a guide or target for the Project (i) Affordable Housing Units should be at least 500 usable square feet, if studio; 700 usable square feet, if one-bedroom; 800 usable square feet, if two-bedroom/one-bath; 900 usable square feet, if two-bedroom/two-bath; and 1,000 usable square feet, if three-bedroom; (ii) the average size of Affordable Housing studio units should be 550 usable square feet; and (iii) at least 35% of Affordable Housing Units will have two or more bedrooms.

4. Section 4.5.7 of the Agreement is hereby amended by adding the following at the end thereof:

Notwithstanding anything to the contrary set forth in this Section 4.5.7, the requirements hereof shall be deemed satisfied by a separate written agreement or written covenant between Buyer and PSA and FGI.

5. The parties acknowledge and agree that: 

a. Buyer has to date provided FGI and PSA the right to early review and comment on Buyer's development plans for the North Half Lot as required by Section 4.5.8 of the Agreement. 
b. Development of the project did commence prior to July 1, 2008, as required by Section 4.5.11 of the Agreement.

c. Section 4.6.1 of the Agreement will be satisfied upon the issuance of the Master Use Permit by the City of Seattle.
d. Buyer has satisfied the requirement in Section 4.6.2 of the Agreement to prepare at its sole expense a traffic, circulation, and staging study designed to inform Buyer of the traffic and circulation issues that arise during the staging of large events.

6. Buyer's last remaining Buyer's Contingency shall be satisfied with the entry of the Consent Decree, and, therefore, the third sentence of Section 5.1 of the Agreement is hereby amended in its entirety to read as follows: "Buyer shall make such determination on or before 5:00 pm on the earlier of (a) the twentieth (20th) day after the entry of the Consent Decree or (b) January 1, 2010 ("Due Diligence Period), provided that Buyer may extend the Due Diligence Period, as provided in Section 5.3, in the event Seller has not waived or satisfied the Seller's Due Diligence Contingency by such date."
7. Section 5.2 of the Agreement is hereby amended to change the current date of "March 31, 2009" to "the last day of the Due Diligence Period", provided, Seller acknowledges that Buyer has to the date of this Eighth Amendment provided FGI and PSA the right to early review and comment on Buyer's development plans for the North Half Lot as required by Section 5.2.5.
8. Section 5.3 of the Agreement is hereby amended by reducing the number of extensions from 4 to 2, and changing the extension periods from “90 days” to “175 days”.
9. Upon execution of this Eighth Amendment, the extension, and any requirement for an extension payment, for any extension previously exercised by Buyer shall be null and void.

10. Section 5.4 of the Agreement is hereby amended to provide that the date for the parties to agree on the forms of the Deed and Covenants and the Reserved Easements shall be June 30, 2009, unless a longer period is agreed to in writing by the parties; and
11. Section 10.1 of the Agreement is amended to read as follows:

The Closing shall take place on the earlier of (i) sixty (60) days (or on such later business day as the parties may agree) after Buyer and Seller remove or waive all of Buyer’s and Seller’s Contingencies as the same may be extended  as provided in Section 5.3, or (ii) December 16, 2010 (the “Closing Date").  If all Contingencies have been removed or waived before Buyer has obtained an extension of the Due Diligence Period under Section 5.3, then Buyer may instead obtain extensions of the Closing Date in the same manner as provided for an extension under Section 5.3.  If all Contingencies are removed or waived during Buyer's first extension under Section 5.3, then Buyer may elect in writing and at no cost to extend the Closing Date for the same period remaining under the first extension, and Buyer may in addition extend the Closing Date with a second extension in the same manner as provided for an extension under Section 5.3.  If all Contingencies are removed or waived during Buyer's second extension under Section 5.3, then Buyer may elect in writing and at no cost to extend the Closing Date for the same period remaining under the second extension.  Any extension of the Closing Date under this Section 10.1 shall extend the Closing Date no later than December 16, 2010 regardless of whether there would be additional days remaining under the then applicable 175-day extension period.  Any extension of the Closing Date under this Section 10.1 will be treated and considered to be the same under the terms of this Agreement as an extension of the Due Diligence Period under Section 5.3.
12. Except as previously amended and as hereby amended, the terms of the Agreement shall remain in full force and effect.
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