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Metropolitan King County Council

Utilities Committee

STAFF REPORT

	Agenda Item:
	
	Name:
	Megan Smith

	Proposed No.:
	2003-0185
	Date:
	May 20, 2003

	Attending:
	Christie True, Manager, Major Capital Projects, Wastewater Treatment Division
Pam Elardo, Right-of-Way and Permitting Supervisor, King County Wastewater Treatment Division

Verna Bromley, Deputy Prosecuting Attorney, King County Prosecuting Attorney’s Office


SUBJECT:  An ORDINANCE authorizing the condemnation of property interests for the Brightwater treatment plant project. 
SUMMARY 

Proposed Ordinance 2003-0185 would authorize condemnation proceedings for identified parcels at the two alternative Brightwater Treatment Plant sites: Unocal and Route 9.  The ordinance contains standard provisions for condemnations, with exception of Section 4.  In the event that properties acquired under this ordinance were found to be surplus, Section 4 would give the Department of Natural Resources and Parks (DNRP) sole discretion over surplus and sale decisions. Under current code, Facilities Management Division (FMD) is responsible for handling surplus property, and sale of surplus property is subject to approval by the County Council. Alternatives for structuring this provision are discussed in the staff report. 

Proposed Ordinance 2003-0185 does not specify relocation assistance that would be offered to affected land owners, and the committee may want to consider amending the ordinance to specify relocation assistance. Proposed Ordinance 2003-0185 also needs technical corrections to clarify citations and language related to property rights and rights in property. Staff is working with the Clerk’s Office and legal council to prepare the amendments for consideration in committee. 
BACKGROUND:  

Authority
RCW 35.58.320 gives metropolitan municipal corporations the power “to acquire by purchase and condemnation all lands and property rights, both within and without the metropolitan area, which are necessary for its purposes.” 
Property Location
Proposed Ordinance 2003-0185 would authorize condemnation proceedings to acquire property or property rights for properties described in Exhibit A attached to Proposed Ordinance 2003-0185.  Exhibit A (please see Attachment 2 to this staff report) includes legal descriptions for parcels at both the Route 9 and Unocal alternative Brightwater Treatment Plant sites. This ordinance would not authorize condemnation of properties along the two alternative conveyance routes.  Please see Attachment 3 for maps of specific properties identified in Exhibit A.
Ordinance Provisions

Section 1 of Proposed Ordinance 2003-0185 finds that the public health, safety, necessity, convenience and welfare demand that certain properties and rights in those properties be condemned for the purpose of construction of the Brightwater wastewater treatment plant.  
Section 2 deems it necessary to secure property rights for surveys, geotechnical and environmental reviews, testing and analysis for the purpose of the constructing the Brightwater treatment plant, subject to making or paying just compensation to landowners. 

Sections 3 and 5 of Proposed Ordinance 2003-0185 would authorize condemnation proceedings to acquire property and property rights for property described in Exhibit A. 
If properties acquired pursuant to this ordinance are later deemed surplus, Section 4 of Proposed Ordinance 2003-0185 would authorize DNRP to dispose of the property without going through the standard county surplus and sale procedures. Specifically, Section 4 of Proposed Ordinance 2003-0185 states that:
“The department of natural resources and parks shall sell the property either by negotiated direct sale or by sale to the highest responsible bidder at public auction or by sealed bid, whichever method shall, as determined the sole discretion of the department of natural resources and parks, maximize the financial return to King County. The surplus property shall not be subject to KCC 4.56.070 or 4.56.080.”
In effect, Section 4 would exempt DNRP from current code provisions that identify FMD as the responsible party for determining whether a property is surplus to the county’s needs. It would also exempt DNRP from the requirement of council approval prior to the sale of surplus property. These exemptions would be limited to the surplus of property acquired pursuant to this ordinance. DNRP has in-house staff with expertise in real estate transactions.  

Under current code, FMD works through a series of steps before making a recommendation to the Executive to surplus property. By not later than April, each department submits a justification for retention of property for which the department is custodian. If FMD determines that a department cannot justify retention of the property, then FMD determines whether any other county department has use for the property. If the property is not needed for provision of essential public services, FMD will then determine if the parcel is affordable for affordable housing.  FMD then makes a recommendation to the Executive for uses other than the sale of surplus real property before a decision by the Executive to dispose of property. The approval of the Council by motion is required prior to the executive disposing of county-titled real property through sale. The code sets no time limit for these steps. 
WTD’s rationale for exempting properties purchased as a result of this condemnation ordinance for standard review requirements is twofold:

1. The county is proceeding with land acquisitions in advance of final site selection to stay on schedule for an target on-line date of 2010, give landowners as much lead time as possible for relocation, and hold options open for siting.  Having assurance of a timely surplus process ensures that if the properties are not needed, the county will have the flexibility to quickly sell properties as soon as market conditions dictate.  This would limit the time period in which Wastewater Treatment Division funds are tied up in the surplus property, and help to meet the objective of holding options open.    

2. The properties in Exhibit A to the condemnation ordinance are all located outside of King County, which reduces the chance that they would be used by another King County department. Moreover, wastewater Treatment funds are being used to purchase the properties. This means that the property could not be transferred to another county agency for a non-wastewater purpose without compensation to the Wastewater fund. 
Relocation Assistance 
The transmittal letter states that the county will use federal and state law as a guide for relocation assistance. Federal provisions include assistance with moving and resettlement costs.  In addition, WTD staff note that they will assist business owners with identifying new properties and securing permits needed to operate the business at a new locations. WTD has published two pamphlets outlining relocation assistance, one for residential land owners and tenants, and another for businesses, farms, and non-profit organizations. Copies of these pamphlets will be available at the May 20th Special Utilities Committee meeting.

Recent State Legislation
During the most recent state legislative session, bills were introduced that would have restricted King County’s ability to condemn property for the Brightwater treatment plant.  The House passed an amended bill exempting Brightwater from new restrictions. A Senate version did not make it to final passage. As a result, there are no new state limits or requirements that would apply to condemnation of land for Brightwater. 
Snohomish County Public Facilities Siting Ordinance

Snohomish County recently adopted an Essential Public Facilities Siting Ordinance that establishes a process and criteria for reviewing the siting of Essential Public Facilities. King County is concerned that the application of the adopted criteria could preclude the siting of the Brightwater Treatment Plant in Snohomish County.  King County has filed an appeal with the Central Puget Sound Growth Management Hearings Board (Case Number 03-3-0011).  A pre-hearing is scheduled for May 19, 2003, and a Final Decision and Order are due on October 13, 2003. 
DISCUSSION
Timing of Condemnation Ordinance Relative to Issuance of a Final Environmental Impact Statement

The Executive is not scheduled to issue a Final EIS (including a final selection of the Brightwater plant site and conveyance route) until November of 2003. This ordinance would authorize condemnation proceedings in advance of a final site selection.  

The Executive’s primary rationale for seeking condemnation authority in advance of the final EIS issuance is that the county needs to proceed with preliminary plans, designs, and environmental review in order to meet the target on-line plant date of 2010. In addition, proceeding with the condemnation process now would give landowners more time to relocate and provide greater certainty that acquisition negotiations will proceed. On the downside, there is the potential for landowners or businesses to relocate unnecessarily. WTD is planning to provide relocation assistance to help minimize impacts to land owners, tenants, and businesses. 
Proposed Ordinance 2003-0185 relates to properties at both of the proposed plant sites, thereby retaining both sites as reasonable alternatives. If properties are purchased, and later determined to be unnecessary, WTD plans to surplus the property. Because this condemnation ordinance would not eliminate reasonable alternatives, it appears to be consistent with State Environmental Policy Act requirements. 
Exemption from Existing Codes – FMD and County Council Review for Property Surplus
Section 4 would exempt properties acquired pursuant to this ordinance from property surplus requirements in KCC 4.56.070 and 4.56.080. This exemption would set a precedent for property surplus decisions being made by an individual department, as opposed to being centralized within FMD and subject to Council approval. At the same time, this exemption would support the timely surplus of properties deemed surplus to the project and help to retain flexibility in siting alternatives.   
Since the provisions in Section 4 are somewhat unusual for a condemnation ordinance, it would be helpful to include an additional finding in Section 1 explaining the rationale. The committee may also want to consider amending the language in Section 4 so that it is structured as a code amendment rather than a blanket statement that property surplus will not be subject to surplus provisions in KCC 4.56.070 or 4.56.080. 
Relocation Assistance 
Proposed Ordinance 2003-0185 does not specific relocation assistance. The committee may want to consider amendments to Sections 1 and 3 to specify that relocation will be provided consistent with the federal Uniform Relocation and Real Property Acquisition Policies Act. Besides ensuring assistance to landowners, this requirement would facilitate future applications for federal grants or assistance to support construction of the Brightwater treatment plant. 
 ATTACHMENTS: 

1. Proposed Ordinance 2003-0185 without attachments

2. Exhibit A to Proposed Ordinance 2003-0185 
3. Maps of Properties Described in Exhibit A 

4. Transmittal letter dated April 16, 2003


