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SUBJECT

Proposed Ordinance 2022-0329 would amend the existing Intergovernmental Agreement (IGA) between King County and Sound Transit to cover Downtown Seattle Transit Tunnel (DSTT) operations after the DSTT is transferred to Sound Transit.

Proposed Ordinance 2022-0330 would transfer the DSTT to Sound Transit.

SUMMARY

The 1.3-mile Downtown Seattle Transit Tunnel (DSTT) opened in 1990 to provide a congestion-free path for Metro buses through the downtown core. Following the 1996 voter-approved Sound Move plan for Link light rail trains to use the DSTT, King County and Sound Transit agreed to operate the DSTT for joint bus and train use for as long as practicable. King County would continue to own the DSTT while buses used it, with Sound Transit paying a pro-rated share of costs. Ownership would be transferred to Sound Transit after light rail trains began exclusive use of the tunnel. The DSTT was used exclusively by buses until 2009 and by both buses and trains from 2009 through early 2019. Since March 2019, the DSTT has been used exclusively by trains.

Proposed Ordinance 2022-0329 would amend the existing Intergovernmental Agreement (IGA) between King County and Sound Transit to cover DSTT operations after the transfer of the DSTT. 

Proposed Ordinance 2022-0330 would authorize the transfer of the DSTT to Sound Transit. It would define the “DSTT Assets” Sound Transit would own, and the “Retained Assets” King County would continue to own (mainly power supply for Metro’s trolley bus system); guide the transition and future DSTT operations; and distribute DSTT station advertising revenue (split between both parties and used to support low-income fares). 

Approval is also required from the City of Seattle and Federal Transit Administration, due to the ongoing use of City right-of-way and federal funding for DSTT and Link. The SEPA comment period ends September 19. Public notice of the property transfer is also required before Council action.


BACKGROUND 

Development of the Downtown Seattle Transit Tunnel. In 1958, King County voters approved the creation of a new regional authority, the Municipality of Metropolitan Seattle (called Metro), to oversee wastewater treatment. In 1972, voters authorized the Metro agency to operate a regional bus system, taking over operations from the City of Seattle’s Seattle Transit System and the private Metropolitan Transit Corporation.[footnoteRef:1]   [1:  King County Department of Metropolitan Services, 1995, “Better than Promised: An Informal History of the Municipality of Metropolitan Seattle,” Bob Lane (link) ] 


In 1983, to address increasing traffic congestion in Downtown Seattle, Metro’s governing board, the Metro Council, approved the development of the Downtown Seattle Transit Tunnel (DSTT), a $485.7 million,[footnoteRef:2] 1.3 mile north-south pathway through the downtown core that was designed to speed bus operations.[footnoteRef:3] The DSTT opened to 27 Metro bus routes in September 1990, with four underground stations (International District, Pioneer Square, University Street, and Westlake), and one above-ground station (Convention Place) located just north of the tunnel. Routes that operated in the DSTT used dual diesel-electric buses that could handle the transition between street and tunnel driving. [2:  The original funding sources for the DSTT included: Federal Transit Administration (FTA) funding: $197M, Metro local funds: $128.7M, and bond issuance: $160M (issued 1986 and 1989), for a total of $485.7M in 1992 dollars (Source: Tunnel Map and Transfer Property Summary transmitted with Proposed Ordinance 2022-0330)]  [3:  The Seattle City Council approved coordination with Metro on the development of the DSTT, as well as the DSTT’s use of the underground right-of-way through City Ordinances 111163, 111286, and most notably 112462, which is referred to as the 1985 Master Cooperation Agreement. ] 


In 1992, voters approved the merger of Metro’s functions into King County.[footnoteRef:4] As part of this merger King County assumed operations of Metro Transit and became the owner and operator of the DSTT. [4:  History of the Charter Review (link)] 


Plans for rail use in the tunnel. In 1996, voters approved Sound Transit’s Sound Move plan,[footnoteRef:5] which proposed regional commuter rail and express bus service, as well as a light rail line between Seattle-Tacoma International Airport and the University of Washington, with a future extension planned to Northgate. The new Link light rail system was expected to use the DSTT to travel through Downtown Seattle.[footnoteRef:6] Because this would affect Metro’s bus operations, King County and Sound Transit began negotiations about future rail use in the DSTT. [5:  Sound Transit, History of Voter-Approved Plans (link)]  [6:  The DSTT was constructed with embedded rails in anticipation of future light rail service.] 


· 1998 authorization for King County and Sound Transit memorandum of understanding. In 1998, the Council authorized[footnoteRef:7] the Executive to negotiate a memorandum of understanding with Sound Transit related to use of the DSTT, to coordinate on grants and funding; construction methods and schedules; service changes; customer service and marketing; an assessment of the use of the DSTT for light rail service, including the usability of the existing tracks, the tunnel’s dimensions for light rail vehicles, the sizing requirements for platforms, stairways, escalators, and ventilation, and construction methods to retrofit the DSTT for rail in the least possible amount of time; and the surface street and bus operation impacts of light rail use of the tunnel.  [7:  Motion 10448] 


· 2000 tunnel transfer agreement. These negotiations led to a tunnel transfer agreement between King County and Sound Transit, which the Council approved in 2000.[footnoteRef:8],[footnoteRef:9] The agreement provided that the County would transfer ownership of the DSTT to Sound Transit and Sound Transit would assume debt repayment and all operational expenses after it had received a grant agreement from the Federal Transit Administration for a minimum operable segment for the Central Link light rail line.[footnoteRef:10] The agreement set the transfer date as September 24, 2004, but that date could be changed administratively if Sound Transit needed more time, up to the January 1, 2007, expiration date of the agreement.[footnoteRef:11] The agreement also required that Sound Transit construct the minimum operable segment by January 1, 2009. [8:  Ordinance 13857 (Sound Transit Res R2000-09 and Seattle Ordinance 119949 also agreed to this transfer agreement.)]  [9:  The City of Seattle responded to Sound Transit’s plans for use of the DSTT for light rail by approving the Transit Way Agreement in 2000 through City Ordinance 119975.]  [10:  The FTA required that Sound Transit demonstrate continuing control over the DSTT for Sound Transit to receive federal funding for the rail project (Ordinance 13857).]  [11:  In preparation for the transfer, King County declared the real property interests in the DSTT as surplus, in accordance with KCC 4.56.070 (Ordinance 13857).] 


· 2001 guidance on renegotiations (part 1). Over the next year, it became clear that Sound Transit would need more time to construct the Central Link minimum operable segment. In response, in early 2001, the Council asked[footnoteRef:12] the Executive to renegotiate the tunnel transfer agreement. In the renegotiation, the Executive was asked to consider the reduction in debt service payments for the DSTT the County would receive because of Sound Transit’s delay in assuming ownership of the tunnel; the impacts on Metro’s fleet due to the need for the dual electric-diesel tunnel buses to continue to operate longer than had been anticipated; and the redevelopment of King County’s Convention Place Station, which had been a key part of the original tunnel transfer agreement’s compensation package. [12:  Motion 11120] 


· 2001 guidance on renegotiations (part 2). Later that year, the Council provided additional guidance[footnoteRef:13] to the Executive, following Sound Transit’s reevaluation of its light rail project, which concluded that joint light rail and bus operations in the DSTT could be implemented during the early phases of light rail development, at least until light rail was extended to Northgate. The Council’s new guidance to the Executive asked that the County not amend the 2000 tunnel transfer agreement or waive any of its contingencies unless Sound Transit and King County could agree that there would be no degradation to transit service during and after joint use; that cost allocation be updated to account for joint use; that the street improvement commitments negotiated in the original tunnel transfer agreement would be met; that expansion of Central Link to Northgate would eventually proceed; and that terms for the future of Convention Place Station would provide compensation for any Sound Transit use of the station and allow for future transit-oriented development. [13:  Motion 11291] 


Joint bus and rail use in the tunnel. Following these additional negotiations, King County and Sound Transit reached a Joint Use Agreement (also referred to as the joint operations agreement), which the Council approved in 2002.[footnoteRef:14] The joint use agreement outlined a plan under which buses and trains would both operate in the DSTT. The agreement provided that the County would retain ownership of the DSTT for as long as buses could continue to operate there, specifying a cost sharing allocation of the debt, operations, and maintenance costs related to each agency’s use of the tunnel and providing a guarantee for the amount of Metro service that could continue (50 buses per hour in each direction), with provisions to allow Sound Transit to increase its use of the tunnel. The agreement provided for each agency’s responsibility for design, construction, and maintenance for the closure period between 2005 and 2007 when the tunnel would be retrofitted for rail use, as well as the surface street improvements that would be funded to minimize disruptions during the closure. The agreement also required that Metro be hired under contract to operate Link light rail.[footnoteRef:15] Attachment 8 to this staff report provides a summary of the terms of the 2002 joint use agreement. [14:  Ordinance 14396]  [15:  Ordinances 14661, 18914] 


Tunnel operations. To effectuate joint operations in the DSTT and implement the agreement that Metro would operate Link light rail under contract to Sound Transit, King County and Sound Transit executed an Intergovernmental Agreement (IGA, also referred to as the Link O&M Agreement) in 2003.[footnoteRef:16] The IGA covered operation of the 13.9-mile initial light rail line, including the DSTT and the merge area to the south where trains and buses would share the right-of-way. The original IGA was set to cover a period of 11 years, through the first five years of light rail operations, though it was later administratively amended to accommodate Link expansion and was ultimately extended through July 17, 2019.  [16:  Ordinance 14661] 


The DSTT was closed from September 2005 through September 2007 to be retrofitted for rail use. During that time, buses used surface streets through the plan that had been negotiated as part of the joint use agreement. The DSTT reopened in 2007 to buses only, with 18 routes using the tunnel, down from 21 immediately prior to the closure.[footnoteRef:17]  [17:  In 2005, prior to the two-year closure of the DSTT to be retrofitted for rail use, the DSTT was serving 21 routes including nine all-day Metro routes (41, 71, 72, 73, 101, 106, 150, 194, 255), 11 peak-only Metro routes (177, 190, 196, 212, 225, 229, 256, 266, 306, 312), and one Sound Transit express bus route (550). See briefings 2005-B0020 (link) and 2007-B0132 (link).] 


Light rail service on Sound Transit’s Central Link line (now called 1 Line) began in July 2009, with trains traveling through the DSTT between Westlake Station and Tukwila International Boulevard Station. The DSTT operated with both bus and rail vehicles for the next decade, following the terms of the joint use agreement, as Link service was expanded south to Seattle-Tacoma International Airport and Angle Lake and north to Capitol Hill and the University of Washington. As specified in the joint use agreement and the IGA, Metro operated Link light rail under contract to Sound Transit.

Buses left the tunnel in March 2019. The timing of their removal was based on the expansion needs of the Washington State Convention Center, which had resulted in the closure and sale of Convention Place Station,[footnoteRef:18] as well as the planned expansion of Link’s 1 Line to Northgate[footnoteRef:19] and the work needed to prepare the tunnel for the opening of Link’s 2 Line (East Link) to Mercer Island, Bellevue, and Redmond.[footnoteRef:20]  [18:  Ordinance 18546]  [19:  The Northgate expansion opened in October 2021. ]  [20:  The East Link expansion, which had been planned to open in 2023, with the Redmond extension opening in 2024, has been delayed. Opening dates are uncertain at the time of this writing.] 


The IGA between King County and Sound Transit was renewed in June 2019.[footnoteRef:21] The updated IGA has a 4.5-year term with the possibility for three two-year extensions. It maintains most of the terms from the original IGA, with modifications to reflect the removal of buses from the DSTT, include cost containment measures, provide additional cost information, reduce overhead charges, seek input from Sound Transit on some human resources matters, update insurance provisions, and update language and terms to reflect current operating conditions.  [21:  Ordinance 18914] 


Since its adoption, the 2019 IGA has been administratively amended twice:

· The first amendment (2000), made in anticipation of the upcoming transfer of the DSTT, assigned the obligations, cost, and expense to operate and maintain the elevators and escalators in the DSTT to Sound Transit.

· The second amendment (2021) updated Metro’s Link light rail operations role to accommodate the extension of light rail to Northgate. In addition, to continue to prepare for the upcoming DSTT transfer, it moved some DSTT operations and maintenance responsibilities from Metro’s Transit Facilities Division to its Rail Division. (The Rail Division currently operates Link light rail under contract to Sound Transit and will operate and maintain the DSTT under contract to Sound Transit following the DSTT transfer.)

Attachment 9 to this staff report provides a summary of the terms of the 2019 IGA. It shows the changes made by the first and second administrative amendments, as well as the changes that would be made by the proposed third amendment, which would be approved by Proposed Ordinance 2022-0329.

ANALYSIS

Transfer of the DSTT: Proposed Ordinance 2022-0330. The 2002 joint use agreement called for ownership of the DSTT to be transferred from King County to Sound Transit after the DSTT began operating exclusively for light rail. Proposed Ordinance 2022-0330 would authorize the DSTT Transfer Agreement. 

Key terms of the transaction. The DSTT Transfer Agreement would terminate the 2002 joint use agreement for the DSTT;[footnoteRef:22] define the “DSTT Assets” Sound Transit would own, and the “Retained Assets” King County would continue to own; guide the transition and future DSTT operations; and distribute DSTT station advertising revenue. Attachment 10 to this staff report provides a summary of the terms of the transfer agreement and its exhibits. Key terms of the transfer agreement include: [22:  Ordinance 14396] 


· Transfer of the DSTT “as-is-with-faults.” The agreement states that all assets to be transferred to Sound Transit will be transferred in “as-is-with-faults” condition and with no warranties from King County as to their value, nature, quality, income-generating ability, or condition, including any title or environmental issues. Sound Transit is to perform its own due diligence, including obtaining title insurance and conducting a lidar[footnoteRef:23] survey of the DSTT. Acceptance of the assets by Sound Transit is an acceptance of their condition. ST is to assume full legal and financial responsibility for the DSTT once the transfer occurs. (§3.3.2) [23:  Lidar is an acronym for light detection and ranging. It is a remote sensing method that combines laser and radar to accurately examine both natural and manmade environments.] 


· Consideration in the form of ongoing responsibility and public transit use. The DSTT’s construction during the 1980s was funded through a variety of sources, including Federal Transit Administration funding ($197 million), local funding ($128.7 million), and bonds issued in 1986 and 1989 ($160 million). Bond repayment was covered by the Municipality of Metropolitan Seattle and then by King County until the 2002 joint use agreement was executed, at which point Sound Transit began paying a pro-rated share of operating and debt service costs. The construction bonds were retired in 2019 and King County has no other outstanding debt payments for the DSTT. As a result, the agreement provides that there will be no cash payment required from Sound Transit for the DSTT. Rather, the consideration for the transfer will be Sound Transit’s agreement to accept financial and legal responsibility for the DSTT and its equipment and conveyances, as well as Sound Transit’s commitment to use the DSTT for its regional high-capacity transit system. (§2.1)

· Description of “DSTT Assets” to transfer to Sound Transit. The agreement’s exhibits identify what are referred to as “DSTT Assets” that constitute what would be transferred to Sound Transit. The DSTT Assets are described as:

· DSTT Structure. The tunnel structure and its four stations. (Exhibit B-1)

· Fixed Assets. Except for specific assets to be retained by King County (described below), all fixtures, improvements, structures, systems, signage, components, and artwork in the tunnel, stations, or in or on any of the rights-of-way to which the DSTT has rights, including ventilation ducts, street grates, emergency hatches, elevators, escalators, signage, and exterior canopies. (Exhibit B-2)

· DSTT real estate rights. All easements, real property interests, rights, and obligations existing for the DSTT, including for its structure, stations, and access points. (Exhibit B-3)

· DSTT artwork and artist agreements. All artwork in the DSTT stations and tunnel-wide, as well as the contracts with each artist. (Exhibits B-4 and B-5) 

· Description of “Retained Assets” to remain King County’s. The agreement identifies a set of assets within the DSTT to which King County would retain ownership and for which Sound Transit would allow King County no-cost access. (Exhibit C) These retained assets consist of three traction power substations, which are used to support Metro’s street-level trolley bus system; and one 700 MHz repeater, which is connected to the King County radio core. The agreement outlines Sound Transit’s responsibilities for providing utilities, phone service, and fire detection to support these retained assets, as well as the collaborative process through which King County would work with Sound Transit to operate, maintain, repair, or potentially relocate these Retained Assets or to add Future Assets owned by King County to the DSTT to support Metro’s transit system.

· Guidelines for the transition and future operations of the DSTT. As part of the transfer, King County and Sound Transit would execute a Metro Facilities Agreement. (Exhibit F-1) This agreement would provide for five years of transition support from King County to Sound Transit after the transfer takes place. It would also outline the guidelines for King County’s access to and use of its Retained Assets, as well as for any Future Assets the County might wish to place in the DSTT to support Metro’s transit system. 

· Agreement for the use of station advertising revenues. As the current owner of the DSTT, King County has been responsible for advertising at DSTT stations. Station advertising netted approximately $1 million annually pre-pandemic and was applied generally to support Metro operations. As part of the transfer, King County and Sound Transit would execute a Station Advertising Revenue Share Agreement. (Exhibit F-2) This agreement would affirm that Sound Transit would be responsible for advertising in DSTT stations following the transfer and would set a 50/50 split of revenue between Sound Transit and King County from station advertising (net of Sound Transit’s advertising expenses and not including advertising on train vehicles). This station advertising revenue, which would be split until King County has received a total of $25 million or June 30, 2042, whichever comes first, would be used to subsidize fares for low-income transit riders. Metro indicates that there are currently no estimates for Metro’s share of the future advertising revenue and that Metro is still in the process of planning specifically how this future revenue would support low-income fare subsidies. 

Disposition of surplus property. Proposed Ordinance 2022-0330 would authorize the transfer consistent with the King County Code,[footnoteRef:24] which regulates how King County disposes of surplus real property and arranges for intergovernmental property transactions. King County’s Facilities Management Division (FMD) declared the DSTT to be surplus to King County’s needs on May 10, 2022. Because of the unique nature of the DSTT and the terms of the transfer, FMD did not conduct an appraisal of the DSTT.  [24:  KCC 4.56.070.C and KCC 4.56.140] 


As required by the Code, FMD determined that no other County department has a need for the DSTT[footnoteRef:25] and that the DSTT is not suitable for affordable housing. Attachment 11 to this staff report is the declaration of surplus document. Prior to Council action, notice of a public hearing on the proposed property sale will be provided as required in the Code.[footnoteRef:26] [25:  King County has no need for the DSTT with the exception of the “Retained Assets,” described above, which are located in the DSTT and to which King County would retain ownership and access.]  [26:  KCC 4.56.140.B] 


Fiscal impact. The fiscal note that was transmitted with the legislation states that the fiscal impact has been determined to include $51,511 in staff support[footnoteRef:27] for the transaction during 2021-2022. There are not estimated to be any other fiscal impacts due to the transfer. Under the terms of the joint use agreement, Sound Transit had been paying a pro-rated share of capital, operating, and maintenance costs for the DSTT, which increased as Sound Transit added more trains to the DSTT and then assumed exclusive use of the DSTT in 2019. [27:  The fiscal note also lists $365,565 in staff support prior to the start of the current biennium.] 


Metro notes that Metro staff will continue to operate and maintain the DSTT under the proposed amended IGA (Proposed Ordinance 2022-0329), but that all expenses will be revenue-backed by Sound Transit.

Environmental analysis. A State Environmental Policy Act (SEPA) checklist was prepared for the DSTT transfer and can be found as Attachment 12 to this staff report. A Determination of Nonsignificance was issued on September 5, 2022 and can be found as Attachment 13 to this staff report. The required 14-day SEPA public comment period concludes on September 19, 2022. 

Seattle approval. The DSTT uses City of Seattle right-of-way. As a result, City of Seattle approval for the DSTT was required prior to its construction. This approval was memorialized in a 1985 cooperation agreement[footnoteRef:28] between the City of Seattle and the Municipality of Metropolitan Seattle (now King County) to permit the use of the DSTT right-of-way for Metro bus service. When Sound Transit began planning to operate Link light rail in the DSTT, the City of Seattle and Sound Transit executed a 2000 transitway agreement[footnoteRef:29] to permit the use of the DSTT right-of-way for Sound Transit’s regional high-capacity transit system.  [28:  Seattle Ordinance 112462]  [29:  Seattle Ordinance 119975] 


The proposed transfer agreement would terminate the 1985 cooperation agreement between the City of Seattle and Metro and would update the 2000 transitway agreement between the City of Seattle and Sound Transit. This would be effectuated by City of Seattle approval of the DSTT Transfer and Conveyance Agreement (Exhibit D).

Federal approval. Because federal funding was used for the construction of the DSTT and to support the development and expansion of Link light rail, the Federal Transit Administration (FTA) must review and consent to the transfer. Metro states that FTA staff have indicated support for the transfer and understand that the transfer will not result in any changes to public transit services in and through Downtown Seattle. However, formal written approval from the FTA has not yet been received.

Amendment to the IGA: Proposed Ordinance 2022-0329. The IGA between King County and Sound Transit covers all tasks and costs for Metro to operate Link light rail, including in the DSTT. As noted above, the current IGA was executed in 2019[footnoteRef:30] for a 4.5-year term and has since been administratively amended twice to reflect the extension of Link light rail to Northgate and to begin transferring DSTT operations and maintenance responsibilities in anticipation of the DSTT transfer.  [30:  Ordinance 18419] 


Proposed Ordinance 2022-0329 would authorize a third amendment to the IGA, which would finalize the changes in the roles and responsibilities of both King County and Sound Transit following the DSTT transfer. Under the terms of the IGA, with the proposed third amendment, Sound Transit would bear all legal and financial responsibility for the DSTT, and Metro’s Rail Division would operate Link light rail and provide operations and maintenance support for the DSTT under contract to Sound Transit. 

Attachment 9 to this staff report provides a summary of the terms of the 2019 IGA. It shows the changes made by the first and second administrative amendments, as well as the changes that would be made by the proposed third amendment, which would be approved by Proposed Ordinance 2022-0329. The fiscal note indicates no fiscal impact to King County, as all responsibilities undertaken by Metro and its staff would be revenue-based by Sound Transit.

Next steps. Implementation of the DSTT transfer will require action from King County, Sound Transit, and the City of Seattle. Executive staff indicate that the Sound Transit Board has requested that the King County Council act first and that Sound Transit action on the proposed transfer is anticipated in early 2023. City of Seattle approval would be sought following action by King County and Sound Transit. 

As noted above, FTA approval, which will be required for the transfer, has been sought but has not yet been secured in writing. 

In terms of the agreements to be executed by King County through Proposed Ordinances 2022-0329 and 2022-0330, Council’s legal counsel indicates that they are legally sufficient. 

Public notice of the transfer must be provided as required in the Code for property transactions.[footnoteRef:31]  [31:  KCC 4.56] 





ATTACHMENTS

1. Proposed Ordinance 2022-0329 (and its attachment)
2. Transmittal letter for Proposed Ordinance 2022-0329
3. Fiscal Note for Proposed Ordinance 2022-0329
4. Proposed Ordinance 2022-0330 (and its attachment)
5. Transmittal letter for Proposed Ordinance 2022-0330
6. Fiscal Note for Proposed Ordinance 2022-0330
7. Tunnel Map and Transfer Property Summary 
8. Summary of 2002 DSTT Joint Use Agreement (Ordinance 14396)
9. Summary of 2019 Intergovernmental Agreement (Ordinance 18914) showing changes made by Amendment 1 and 2 and proposed by Amendment 3
10. Summary of proposed DSTT transfer agreement (Proposed Ordinance 2022-0330 and its attachment)
11. Declaration of Surplus (May 10, 2022)
12. State Environmental Policy Act (SEPA) Checklist
13. SEPA Determination of Nonsignificance

INVITED

· Michelle Allison, Deputy General Manager, Metro Transit Department
· Kim Becklund, Capital Partnership Supervisor, Capital Division, Metro Transit Department
· Shelley De Wys, Office of Performance, Strategy & Budget
· Kimberly Farley, Deputy Chief Executive Officer, Sound Transit
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