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	5
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	August 25, 2009

	Invited:
	Darren Greve, TDR Program Manager


SUBJECT

Proposed Ordinance 2009-0498 authorizes the Executive to enter into an interlocal agreement with the City of Bellevue for the purposes of establishing a program for the use of the transfer of development rights (“TDRs”) from specified King County unincorporated rural and resources lands to increase density within the City’s Bel-Red Corridor. 
SYNOPSIS
In the 2007 County budget, the County appropriated one million dollars ($1,000,000) of Conservation Futures Funds to CIP project #315620.  This money is to be used to incentivize cities
 to participate in inter-jurisdictional TDR agreements, whereby the cities would agree to accept rural TDRs for the purpose of increasing density within their city limits.  

Beginning in the middle of 2007, at early Bel-Red citizen steering committee meetings, Executive staff proposed the use of TDRs for use in the Bel-Red Corridor
 (“Corridor”) re-development.  Just this past May, the City adopted a subarea plan for the re-development of this area, which included the use of TDRs.  The proposed ILA sets forth the conditions under which the City will accept those TDRs, which includes the County paying the City, from CIP project #315620, an “amenity payment.”
In exchange for the City’s agreement to accept rural TDRs to increase the base density in the Corridor, the County has agreed to pay the City $750,000, which Bellevue will combine with other funds to purchase a $1.985 million dollar parcel within the Bel-Red Corridor (Parcel # 2825059180).  This property, currently developed as a parking lot or truck and trailer staging area, will be returned to open space, with the long term goal of a stream restoration.  The additional conditions regarding the use of this money as well as the TDR transactions are set in the next section of this staff report.  

Historically, TDRs from the County’s TDR Bank - and the private TDR market - have sold for an average of $26,000. This ILA calls for 75 TDRs to be used in the Bel-Red Corridor.  Executive staff negotiated an approximate -50% reduction in TDR market value to determine the amenity payment, or $10,000 per TDR multiplied by 75.    

Passage of this legislation is time sensitive because the purchase of the selected property is scheduled to close on September 16, 2009 and the $750,000 is needed to complete that sale.  See Attachment 4 to this staff report for the timeline. 
NOTE: To ensure that the $750,000 will be available for the anticipated closing, this legislation should be expedited to the Council’s August 31, 2009 meeting.  
This ILA has been reviewed by the PAO; however, because of time constraints Council’s legal council has not had an opportunity to review. 

SUMMARY OF ILA SUBSTANTIVE PROVISIONS
Section II B (p. 4
) limits to two areas of rural or resources lands within King County from which TDRS may be obtained (“approved sending sites”):

1. The Greenway Focus Area which is composed of the following three Sending Site Areas: the Lower Snoqualmie Farm and Forest Area, the I-90 / SR 18 Area, and the Mount Si to Rattlesnake Mountain Connector Area; or
2. The White River Focus Area which is composed of the following three Sending Site Areas: the Mud Mountain – Grass Mountain Area, the Highway 410 Area, and the Greenwater Area. 
Maps of the two areas are included at pages 16 and 17 of the ILA, Attachment 2 to this staff report.  
.  
Section II C & D (p. 4) – provisions governing how TDRs (based on price paid either in a private sale or to the County’s TDR Bank) will be converted to Bonus Building Area square footage.  The maximum number of TDRs that may be used in the Corridor is 75 and up to a maximum additional 100,000 square feet (“sf”) of Bonus Building Area.  
Section II D provides various examples of how TDRs will be converted to allowable Bonus Building Area, based on the price paid for the TDR; provided however, the price of any TDRS purchased from the County’s TDR Bank may not exceed 120% of the original price the County paid for the TDR.  

Section II E & Section III B (pp. 6 & 7) – the parties agree to use the County’s TDR Bank as a “revolving fund.”  As such, the County will purchase TDRs in the approved sending site areas and sell them to Corridor developers.  .  The City agrees that the first 37 TDRs (or equivalent number of TDRs that will allow for 50,000 sf of Bonus Building Area) must be purchased from the Bank.  As a result of the Raging River transaction that occurred earlier this year, TDR Bank already owns 60 TDRs from one of the approved sending site areas.  According to Executive staff, these TDRs were purchased at the appraised value $60,000 each.  
Both Sections II E & III B provide that the County will use any proceeds from the sale of these TDRs to purchase more TDRs within the two approved sending site areas.
Section IV A & C (pp. 8 & 9) – the County will pay the City $750,000 for the City to acquire and create specified public open opportunities within the Corridor.  The complete list of eligible amenities is listed in Section IV C.   However, as discussed below in the ANALYSIS section, a piece of property has already been selected to which this $750,000 will apply. 
Section IV D (p.9) – the County will make the $750,000 payment upon receipt of information from the City describing the project, the time schedule and the City’s budget for the acquisition. The County shall disburse the funds to an escrow account once a signed purchase and sale agreement is provided by the City.  If the purchase and sale does not close, the money will be returned to the County.  The County may only object the City’s use of the money if the proposed use does not comport with the requirements of the ILA’s Section IV C. 
Section V (p. 10) – this Section includes provisions governing duration (until all the credits or Bonus Building Area are used up), termination and extension of the ILA.  Extension of the ILA is contingent on (1) more funding for amenities in the Corridor and (2) participation of five (5) other cities in the Region participating in a regional TDR program wherein rural and resource lands are protected in exchange for these cities accepting more density.  
Section VII (p. 13) – mutual provisions that require each party to indemnify the other to the extent of their negligence.  
SUMMARY ILA AdminIstrative Provisions

Section II G & Section III E (pp. 7 & 8) – notification processes to implement the program. 
Section III B (p. 7) – the County assumes an obligation to use its best efforts to identify and appraise potential TDR possibilities in the two sending site areas for purchase by the Bank and apprise the City. 
Section II H, Section III C & Section VI (pp. 7, 8 & 12) – provisions governing reporting requirements under this Agreement, which include an annual detailed breakdown of how the program performed during the previous year.

Section IV E (p. 10) – agreement that this $750,000 funding is in addition to any other funding the City may obtain to fund amenities within the Corridor.  
Section VIII (p.14) – boilerplate contract provisions 
ANALYSIS

Issue 1:  Drains CF project fund
With the execution of this ILA, the County will be responsible for contributing $750.000 to Bellevue for amenity improvements.  The City has already complied with Section IV D and submitted a project description identifying a parcel of land within the Corridor that will be purchased, with the intent to return it to open space.  

However, because the County has committed that proceeds from any TDRs purchased from the Bank by Corridor developers will be used to purchase more TDRs within the approved sending site areas, there is a limited ability to replenish the $750,000 in Conservation Futures CIP project #315620.  However, the TDR Program has available through Conservation Futures CIP project #315600 another $400,000 that also can be used for the same purpose: purchasing open space within cities that agree to participate in a TDR program with the County.  Additionally, the County will be seeking additional Conservation Future funds in 2010 to further replenish the pool of money to then be used to attract other cities to enter into an interjurisdictional TDR program. 
Pursuant to the terms of the ILA, the City has the authority to reject TDRs that do not meet the requirements of the ILA.  One of those conditions is that a TDR purchased from the Bank may not exceed 120% of its original purchase price.  

Irrespective of the appraised value of the 60 Raging River TDRs that the Bank currently owns, the City will not accept them, or any other TDRs the Bank may purchase from the approved sending site areas if a developer pays more that 120% of the original TDR purchase price.  This imposes a cap on the potential return the County could in the future be entitled to as the owner of TDRs and limits the amount of potential appreciated TDR value that could be used to replenish CIP project #315620 for use in future interjurisdictional agreements.  

Issue 2:  Negotiations with Seattle
Conversations with the City of Seattle are underway to adopt a new TDR program.  The Denny Triangle TDR program expired in 2008.  Unless new funding is added, the County TDR Program will only have $650,000
 available to purchase open space as an amenity to incentivize Seattle or any other future interjurisdictional program.   
Issue 3: Limitation on use of Conservation futures funds
While the ILA allows Bellevue to use the $750,000 for creation or improvement of amenities, KCC 26.12.010 provides that Conservation Futures funds are limited to “acquire” open space.  Since Bellevue has proposed to use the funds to acquire land for open space, the overly broad language in the ILA is not an issue.  However, if this purchase does not go through, the parties must be diligent in that the money will only be used to acquire property for open space preservation. KCC 26.12.010
Issue 4: Timing 

Although the City approved this ILA on July 20, 2009, it was not transmitted to Council until August 13, 2009, with a date of providing the amenity payment by September 16, 2009.  Therefore, consideration of this proposed ordinance at the August 31, 2009 Council meeting is paramount to meet the timing requirements for the City’s closing on the property for which the $750,000 is intended to be used. 
AMENDMENTS

None
ATTACHMENTS

1. Transmittal letter
2. Interlocal Agreement

3. Proposed Ordinance 2009-00498
4. Property description
� By purchasing open space in a participating city. 


� A map of the Corridor is at page 18 of the ILA, Attachment 2 to this report. 


� Parenthetical page references are to the ILA, which is Attachment 2 to this staff report. 


� $250,000 from CIP project #315620 and $400,000 from CIP project #315600
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