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STAFF REPORT
SUBJECT:


These three proposed ordinances concern the South Park Bridge Replacement project (Roads CIP #300197):

Proposed Ordinance 2011-0111 would delete an Expenditure Restriction in the mid-biennium transportation supplemental budget, Ordinance 17000, which restricts the expenditure or encumbrance of $29.9 million in South Park Bridge project funds.

Proposed Ordinance 2011-0112 authorizes the Executive to approve an Interlocal Agreement (“ILA”) with the City of Seattle for a city contribution of up to $15 million to the South Park Bridge replacement project.

Proposed Ordinance 2011-0113 authorizes the Executive to approve an ILA with the Port of Seattle for a Port contribution of up to $5 million for this project.

SUMMARY
The Council has extensively reviewed the South Park Bridge Replacement Project through the budget process as well as consideration of issues such as the public outreach for closure of the old bridge and acquisition of right-of-way for the replacement project.  At every stage of this complex process, the Council has provided the necessary budget authority or legislative approval to allow the project to move forward.

In December 2010, the Council approved a funding package for the South Park Bridge Replacement Project (Motion 13396). This package included projected contributions from federal, state, City of Seattle, and Port of Seattle governments.  At the same time, the Council imposed an Expenditure Restriction on $29.9 million of the project funding pending transmittal of executed, legally binding commitments for all project funds (Ordinance 17000).
The current legislative package responds to the Expenditure Restriction.  This package includes the proposed legislation shown in Table 1.
Table 1: Transmitted Legislation
	Legislation #
	Subject

	Proposed Ordinance 2011-0111
	Deletes Expenditure Restriction 1 to Section 9 of Ordinance 17000 (to Section 137 of Ordinance 16717)

	Proposed Ordinance 2011-0112
	Approves an ILA with the City of Seattle for the City’s contribution to the South Park Bridge Replacement Project (Roads CIP #300197)

	Proposed Ordinance 2011-0113
	Approves an ILA with the Port of Seattle for the Port’s contribution to the South Park Bridge Replacement Project


The project was advertised for bids in January 2011 and the Road Services Division (“RSD”) seeks to open bids on March 8, with bid award following in late March.  This schedule is designed to allow for construction to begin by May, taking advantage of the 2011 “fish window” for the Duwamish River.  Normally, bid opening is a relatively routine step in project implementation.  However, we are informed by Executive staff that the Washington State Department of Transportation (“WSDOT”) has advised the County that the Expenditure Restriction should be satisfied prior to bid opening.  For this reason, consideration of this legislative package is on a fast track with the goal of giving the Council the option to pass the proposed ordinances on March 7 with emergency clauses so they will take effect immediately.
BACKGROUND
Some years ago it became apparent that the aging South Park Bridge had to be replaced as uncorrectable materials failure and construction deficiencies precluded rehabilitation of the existing structure.  Design work for a replacement bridge proceeded over several years, but until 2010, the Road Services Division and the Executive branch were unable to identify funding for the replacement construction project.
In February 2010, the County learned that its $99 million grant request from the federal Transportation Investment Generating Economic Recovery (“TIGER”) program was rejected.  A second grant opportunity was available later in 2010 through the TIGER II program.

Because of its deteriorating condition, the Bridge was closed on June 30, 2010.  Prior to its closure, the South Park Bridge carried approximately 20,000 vehicles per day.  It served as an important freight route in the Duwamish Manufacturing-Industrial Center, mitigated congestion on the City of Seattle’s First Avenue South Bridge, and reduced traffic congestion in and around Port facilities on the Seattle waterfront.

County efforts to fund a replacement bridge continued past the closure date and the Executive assembled a package of projected state and local agency contributions as local match for the TIGER II grant application.  In October, this grant request was approved in the amount of $34 million.

In December 2010, the Council approved a funding plan for the South Park Bridge (Motion 13396) and added the following Expenditure Restriction to the mid-biennium transportation supplemental appropriation (Ordinance 17000):

ER1 EXPENDITURE RESTRICTION:


For CIP Project 300197, South Park Bridge, $29,900,000 may not be expended or encumbered until the executive transmits an update of the South Park Bridge funding plan, including executed legally binding commitments for all funds identified in the plan.

ORDINANCE TO AMEND EXPENDITURE RESTRICTION AND UPDATE FUNDING PLAN

Proposed Ordinance 2011-0111 would delete Expenditure Restriction 1 and transmits a revised funding plan.  Table 2 lists the components of the revised funding package.
Table 2.  Construction Phase Funding Plan, February 2011
	Federal TIGER II Grant
	$34,000,000
	Awarded October 15, 2011

	Federal “earmark”
	$3,000,000
	Pending in Congress

	WSDOT – federal bridge funds
	$20,000,000
	August 13 letter (attachment 5)

	Transportation Improvement Board
	$10,000,000
	June 28 letter (attachment 6)

	Freight Mobility Strategic Investment Board
	$5,000,000
	September 22 letter (attachment 7)

	PSRC – federal surface transportation
	$15,000,000
	August 11 letter (attachment 8)

	King County
	$31,428,642
	Ordinance 16865, approved June 21, 2010

	City of Seattle
	$15,000,000
	Interlocal Agreement transmitted to Council

	Port of Seattle
	$4,466,000
	Interlocal Agreement transmitted t Council


	Total
	$137,894,642
	


The County contribution includes $30 million in bond revenue financed through the issuance of $31 million worth of bonds and $1,428,642 from the County Road Fund.  Annual debt payments over 20 years are estimated at $2.5 million.  As a percentage of the total estimated construction phase cost, the County’s share is 22.8 percent.  Compared to the December 2010 funding plan, the total cost of the February 2011 funding plan has increased by the amount of the County Road Fund contribution. 
The Freight Mobility Strategic Investment Board (“FMSIB”) contribution is a “last dollar in” contribution, as described in the award letter:  “The $5,000,000 FMSIB commitment is to be the last dollars in the construction of the project, only if needed.”  The FMSIB letter further notes that the Legislature must authorize funding for the project and an agreement must be signed between the project sponsor, FMSIB, and WSDOT.
The current construction cost estimate is listed in Table 3.  The total matches the amount of the funding package and is higher than the December 2010 estimate by $2,449,642.
Table 3.  South Park Bridge Construction Cost Estimate
	Construction contract
	$107,835,000
	Engineer’s estimate, includes demolition

	Construction inspection
	$18,112,000
	

	Contingency
	$10,783,500
	

	Art, utility relocation
	$1,164,142
	

	Total
	$137,894,642
	


INTERLOCAL AGREEMENT WITH CITY OF SEATTLE

Proposed Ordinance 2011-0112 approves the attached ILA with the City of Seattle.  The principle purpose of the ILA is to establish the terms under which the City will contribute up to $15 million to the South Park Bridge Replacement Project.
Highlights of the ILA with the City of Seattle include the following provisions:
· Exhibit B defines two terms that are used in the ILA.  The “Beneficial Use Completion Date” is defined as the date that the bridge is open to two-way vehicular traffic, pedestrians and bicycles, is fully operational and open to marine traffic, and the Contractor has provided the County with a certificate of final electrical inspection and acceptance.  “Final Acceptance” is the date that the Director of Transportation accepts the completed contract, which means the contractor is supposed to have performed all obligations under the contract.
· Section 1.2 (Description of Project) states that the  project is for a new double-leaf bascule bridge over the Duwamish River with separated sidewalks and bicycle lanes, with a construction cost currently estimated at $137,894,642.  The project must meet guidelines in County plans #316-63 and specifications in contract C00606C11.
· Section 2.1 (Administering Agency) states that the County is responsible for all project administration, including obtaining permits including a City of Seattle Street Improvement Permit and other required City permits. 

· Section 2.3 (Contracts) states that the County is responsible for all contracts needed to complete the project, but gives the City the right of access to all project documentation and the right to consult with the County Project Engineer.

· Section 2.6 (Schedule/Scope) states that any changes in the project as described in section 1.2 that affect the operation, function or maintenance of the Project shall require coordination with the City.  The County will seek review and concurrence on such changes and the City will review in a timely manner.
· Section 2.7 (Bridge Commissioning) states that the County and City shall establish a mutually agreed work plan to involve the City in commissioning the electrical, mechanical and movable bridge elements during construction.
· Section 2.8 (Bridge Operations and Maintenance) states that the two parties shall negotiate in good faith with the goal of entering into an agreement prior to Beneficial Use Completion, regarding future operations and use of the Bridge.
· Section 3.2 (City Funding) states that the City agrees to pay the County a maximum of $15 million in two installments; the County is responsible for all cost overruns.
· Section 3.3 (Conditions) states that the City’s obligation to provide funding is conditioned on: (a) completion of the project in accordance with the terms in section 2, and (b) project construction in compliance with the plans and specifications described in section 1.2 and approved by the City.  [The City has provided a letter approving the plans for Contract C00606C11.]
· Section 3.4.a (Initial Payment) – the first installment of $10 million is due when the City receives notice that the project has reached the “Beneficial Use Completion” stage as defined in Exhibit B, but no earlier than May 1, 2013.
· Section 3.4.b (Final Payment) – the second payment is due when the City receives notification that the Project has reached Final Acceptance as defined in Exhibit B.  

· Section 3.4.c (Adjustments for Cost Savings) – the second payment is for $5 million adjusted by a reduction for any cost savings attributable to a difference between the total construction costs estimated in section 3.1 (Exhibit C:  $137,894,642) and the total project construction costs estimated at Final Acceptance.  The first $5 million in savings go to FMSIB and additional savings are apportioned to the City of Seattle and the Port of Seattle in proportion to their contributions up to the full amount of their cash and in-kind contributions (the City of Seattle would receive $3 for every $1 going to the Port).
· Section 3.4.e (Reimbursement for City Services) states that the County will reimburse the City for city-provided services and permits, as described in sections 2.1, 2.6, and 2.7; reimbursement for the services in 2.6 are capped at $125,000.

· Section 8 (Disputes) provides that designated contact persons shall seek to resolve disputes; if they are unable to do so, the County Engineering Services Section Manager and the City’s Alaskan Way Viaduct and Seawall Replacement Program Manager shall seek resolution, followed by review if necessary by the transportation department directors. 
· Section 9 (Effectiveness and Duration) states that the Agreement is effective on the date of execution by both parties and shall remain in effect until Final Acceptance of the Project and completion of final payments due from either party, unless amended.
· Section 10 (Indemnification; Waiver; Limit of Liability; Insurance) includes provisions under which both parties indemnify each other. 
INTERLOCAL AGREEMENT WITH PORT OF SEATTLE

Proposed Ordinance 2011-0113 approves the attached ILA with the Port of Seattle.  The principle purpose of the ILA is to establish the terms under which the Port will contribute up to $5 million to the South Park Bridge Replacement Project.
Highlights of the ILA with the Port of Seattle include the following provisions:

· Section 1.2 (Description) defines the project as a new double-leaf bascule bridge over the Duwamish River with separated sidewalks and bicycle lanes, with a construction cost currently estimated at $137,894,642.
· Section 2.1 (Implementing Agency) states that the County is the implementing agency for the project.
· Section 2.3 (Schedule/Scope) states that the County shall coordinate with the Port over any project changes to the project that affect the benefits to the Port, but not other changes.
· Section 3 (Cost Reimbursement and Funding) authorizes a total Port contribution valued at $5 million, defined in 3.4 as $4,286,000 in cash and in-kind contributions valued at $714,000.
· The cash payment will be made in two equal installments of $2,143,000, the first when the County has made aggregate progress payments totaling at least 50 percent of project cost and the second when the County Construction Contract Project Engineer certifies that the project has reached Final Acceptance, defined in Exhibit E and identical to the definition in Exhibit B of the City ILA.
· If, at Final Acceptance, the project cost is lower than the projected cost, the first $5 million in savings goes to FMSIB, and any additional savings are refunded to the City of Seattle and the Port of Seattle in proportion to their respective contributions, up to the full amount of these contributions.  This provision is identical to that in the City ILA.
· Section 7 (Disputes) provides that designated representatives shall seek to resolve disputes; if they are unable to do so, the responsible project directors shall try to resolve the dispute.  If they are unsuccessful, the department director or chief executive officer shall review the dispute. 

· Section 8 (Effectiveness and Duration) provides that the ILA is effective when executed by both parties and will remain in effect until Project completion, unless amended or terminated.
· Section 9 (Termination) allows either party to terminate the agreement with 30 days written notice.  In event of termination, the Port shall reimburse the County for all costs payable at the time of termination including non-cancelable obligations, defined as those costs the County “is obligated to pay as of the day that either party provides notice of termination, including the Port’s percentage of the total cost of any phase that the County has commenced prior to the Port’s notice of termination, whether or not such phase has reached completion.”
· Section 10 (Indemnification and Hold Harmless) provides that the County shall indemnify the Port against claims brought against the County.  There is no counterpart language under which the Port indemnifies the County.  
ANALYSIS
Proposed Ordinance 2011-0111, if amended by the Council to take effect immediately, would delete the Expenditure Restriction on $29.9 million of project funds, allowing RSD to open bids on March 8.  The Council approved the Expenditure Restriction to encourage progress in accomplishing binding commitments for the funding plan so that bid opening and other steps could proceed as intended.  At this time, given the transmittal of two ILAs, it would be reasonable for the Council to lift the Expenditure Restriction consistent with its review of the ILAs.

Proposed Ordinance 2011-0112 would approve an ILA with the City of Seattle for a City contribution of up to $15 million for the project.  The Council’s Legal Counsel reviewed a draft ILA and recommended a number of changes that have been incorporated into the transmitted ILA.  Late last week, the City transmitted a letter expressing approval of the project scope as defined in County contract C00606C11, which appears to address language in the ILA relating to City approval of the project.
Proposed Ordinance 2011-0113 would approve an ILA with the Port of Seattle for a Port contribution of up to $5 million for the project.  The Council’s Legal Counsel reviewed an ILA and recommended a number of changes.  Some have been incorporated into a revised ILA.  Staff is continuing to review the risk to the County form the Termination provision, Section 9.  A key question is whether the language requiring the Port to pay its share of “non-cancelable costs” in the event of termination, offers sufficient protection for the County.  It is the Executive’s position that the ILA provides an acceptable level of commitment from the Port of Seattle given the voluntary nature of the Port’s contribution.
Note that both ILAs have identical language concerning cost savings, under which any savings would first refund FMSIB’s “last dollar in” contribution of $5 million and then refund the City and Port for their contributions.  It is highly unlikely that the County would share in any cost savings.

AMENDMENTS

For each proposed ordinance, a striking amendment and title amendment will be provided at the Committee meeting.  The reason is to give Councilmembers the option of passing the ordinances with emergency language, allowing them to take effect immediately following Council approval.

REASONABLENESS

Approval of Proposed Ordinance 2011-0111, deleting the Expenditure Restriction, constitutes a reasonable business decision.

Approval of Proposed Ordinance 2011-0112, approving the ILA with the City of Seattle, constitutes a reasonable business decision, given the modifications to the ILA worked out by the County and City.
Review of the ILA with the Port of Seattle is continuing.  Approval of Proposed Ordinance 2011-0113, approving the Port ILA, would provide greater assurance of the Port’s contribution than was available prior to enactment of the Expenditure Restriction and greater than would be the case absent any agreement.
ATTACHMENTS
1. Proposed Ordinance 2011-0111and attachments
2. Proposed Ordinance 2011-0112 and attachments
3. Proposed Ordinance 2011-0113 and attachments
4. Executive’s transmittal letter
5. Washington State Department of Transportation letter

6. Transportation Improvement Board letter

7. Freight Mobility Strategic Investment Board letter

8. Puget Sound Regional Council letter

9. Fiscal Note

INVITED
Harold Taniguchi, Director, King County Department of Transportation

Paulette Norman, Interim Manager, Road Services Division

Jay Osborne, CIP Manager, Road Services Division
Sung Yang, Director of External Affairs and Government Relations, Office of the Executive

Joe Woods, Council Relations Manager, Office of the Executive
� The Port contribution totals $5 million, including a $534,000 in-kind contribution of right-of-way which was counted as an in-kind contribution when the financial plan was approved.  The ILA with the Port credits the Port with a$180,000 for an environmental mitigation easement, reducing the dollar contribution by that amount to a total of $4,286,000.
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