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Executive Summary

The Office of the Public Defender (OPD) pays four contract public defense agencies to provide legal
representation for indigent persons, pursuant to the Public Defense Payment Model" (Model) enacted
by the King County Council in 2005. The Model calculates the value of a “credit,” which includes an
allocation for costs including salaries, benefits, support staff, administration, and rent. Most felonies
are paid on the basis of one felony credit per case. Murder cases are paid two felony credits. For
extraordinary cases, agencies may apply for extra credits.

Agencies are not funded under the model for persistent offender cases, they bill on an hourly basis: for
every 12.1 hours billed, the agency receives the value of one felony credit. Some cases can take
hundreds of hours.

For the 2008 public defense contracts, OPD proposed to change the billing procedure for persistent
offender cases. The Office of the Public Defense’s proposal was to give three felony credits when a
persistent offender case is assigned, and agencies could apply for extraordinary credits for persistent
offender cases that meet the current definition of extraordinary cases. A King County Council 2008
budget proviso® directed OPD to maintain the status quo payment procedure for persistent offender
cases and submit a report to Council. This report responds to that proviso.

Hours billed in persistent offender cases may result in attorney/staff costs over $100,000 a case.
Median hours billed vary widely among agencies. The median hours for the highest billing agency
was over one and a half times higher than one agency and over four times higher than two other
agencies. Despite this variation in hours and that the cases are randomly assigned, all agencies are
successful in over 90 percent of the cases in avoiding the sentence of life without possibility of parole.

Per council request, OPD solicited input on the proposed change in reimbursement methodology from
public defense contract agencies and associations, some of which expressed concerns that under the
proposed change they could receive less compensation and would not be able to spend adequate time
on these cases. The Office of the Public Defender has not proposed any budget reduction for this case
category.

Office of the Public Defender’s proposed change in reimbursement methodology would bring
persistent offender case payment procedures in line with the payment procedures for other felony
cases.

Introduction

1. Overview

In 1993, Washington State voters passed Initiative 593, known as the “Three Strikes, You’re
Out” Initiative. It mandated a punishment of life without possibility of parole for persons

! King County Council Motion 12160, July 18, 2005, enclosed as Appendix A.
? King County Ordinance, Proposed No. 2007-0544.2, November 16, 2007, enclosed as Appendix B.
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convicted of most serious offenses three times. In 1997, the Legislature added a “two strikes”
provision, mandating the same punishment for persons convicted of two sex crimes from a
specified list of crimes. Persons convicted and sentenced under these laws are known as
“persistent offenders.”

At the time, King County public defense planners anticipated that any defendant facing the
possibility of a persistent offender sentence would go to trial on the charged offense, which
would greatly increase the trial workload for public defenders, as well as other criminal justice
agencies. Due to the unknown and potentially large impact this would have on clients and
attorneys, payment was structured to reimburse on an hourly basis. However, a 2007 review of
200 persistent offender cases pending from January 2003 to June 2007 showed that only 17
percent of these cases go to trial. Eighty-three percent are resolved through plea agreements.
The review also showed that although the number of hours spent on these cases varied widely
among the four agencies, the result of avoiding a sentence of life without possibility of parole
was consistently above 90 percent for all agencies.

The public defense of these cases is handled by all four of King County’s contract public
defense agencies and is funded through the King County Office of the Public Defender (OPD).
Cases are assigned randomly to all agencies, with consideration of conflicts, prior
representation, and balanced workloads. Some extraordinary persistent offender cases require
hundreds of hours of work. The persistent offender cases are now paid for on an hourly basis,
giving one felony credit for each 12.1 hours of attorney time.

In contrast, all other felony cases are paid for on the credit basis, in accordance with Motion
12160 which established the “Public Defense Payment Model”. The Model provides for the
calculation of the value of a felony credit, based on a formula including salaries, benefits,
support staff, administration, and rent. The majority of felonies receive one credit at the time
of assignment. If a felony case is extraordinary, an agency may apply to OPD for extra credits.
Through this process of approving extra credits, OPD is able to monitor the legal services that
the contractor is providing in these extraordinary, non-persistent offender felony cases.

- The Office of the Public Defender proposed a change to the payment procedure for persistent
offender cases for the 2008 contract, which would make the payment procedure for persistent
offender cases consistent with the payment procedure mandated by the Model and in place now
for all other felony cases. The King County Council directed OPD to maintain the status quo
payment procedure solicit input, and submit a report regarding the change and its effect on the
contract agencies.* This report sets out below the analysis on which OPD based the proposed
change in reimbursement methodology.

2. OPD’s review of 200 persistent offender cases from January 2003 to June 2007 showed
wide variation in number of hours worked by agencies but a similar success rate of over
90percent in avoiding the sentence of life without possibility of parole.

3 RCW 9.94A.555 and RCW 9.94A.030(33).
* King County Ordinance No. 15975, approved November 30, 2007.
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The Office of the Public Defender analyzed data on 200 cases billed by the four public
defender agencies from January 2003 to June 2007. This represented all persistent offender
cases in the OPD system during this time. Of those analyzed, 167 cases were closed at the time
of analysis. OPD found wide variation in the number of hours billed. At the same time, there
was little difference among the four agencies in rate of successful outcomes (i.e. 90 percent
avoidance of sentences of life without possibility of parole).

One agency had a median of 186 hours per case, compared to the lowest agency median of 41
hours. Median is considered here since an average does not accurately represent the

distribution of cases, given a few extremely long cases which skew the average. For example,
one such case took over 2,000 hours. The chart below summarizes findings:

Persistent Offender Cases Billed to OPD by Agencies January 2003 to June 2007

Trials and Closed Cases Resolved Without a Sentence of

Life Without Possibility of Parole (LWPP)

Associated Northwest Society of The Defender Totals

Counsel for Defenders Counsel Association

the Accused Association Representing (TDA)

(ACA) (NDA) - Accused
Persons
_ (SCRAP)
Number of persistent
offender closed cases! 22 29 52 64 167
Number resolved without
LWPP 20 27 49 58 154
Percent resolved without
LWPP 90.9% 93.1% 94.2% 90.6% 92.2%
Number going to trial 9’ 3 8 8 28
Percent going to trial 40.9% 10.3% 15.3% 12.5% 16.8%
Median credits/hours for 3.5 credits 10.2 credits 3.4 credits 15.4 credits 7.0 credits
open and closed persistent
offender cases, January 42.35 hours 123.42 hours 41.14 hours 186.34 hours | 84.70 hours
2003 to June 2007 (1 credit =
12.1 hours)

Average credits and hours 6.9 credits 14.2 credits 8.2 credits 25.1 credits = | 15.7 credits
for open and closed
persistent offender cases, 83.49 hours 171.82 hours | 99.22 hours 303.71 hours | 189.97 hours
January 2003 to June 2007

! Counting only one agency per case
2 Includes two stipulated trials and one bench trial

? Includes one stipulated trial

3. The wide variation in hours translates into significantly different payments for the same
type of case, contrary to the purpose of the Public Defense Payment Model.
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The Model’s stated purpose is “to provide a framework for creating a uniform basis of payment
that is consistent across all contract agencies providing indigent defense services.”

The wide variation in hours billed per case translates into significant differences in payments
per case per agency under the existing payment system: since a felony credit under the Model
costs approximately $1,303 (2008 cost), the agency with a median of 15.4 credits per case
receives $20,066 as a median payment for a persistent offender case, whereas the agency with a
median of 3.4 credits per case receives $4,430 as a median payment for a persistent offender
case.

This is the type of wide variation in payments to different agencies that the Model
was designed to correct.

Despite the clear intention of the Model, the existing reimbursement methodology for persistent
offender cases results in situations as noted above where one agency’s median payment is four
times another agency’s median payment for the same type of work.

The proposed change to persistent offender payments will address the disparities in payments
to each agency for persistent offender cases.

4, Agency and defender association input reflects concerns regarding adequate funding,
administrative time, the extraordinary credit process, and caseloads.

As directed by the council’s budget proviso, OPD solicited input last December from defender
agencies and ass001at10ns The responses from the followmg associations are enclosed as
Appendices C through H:’

Appendix C: Associated Counsel for the Accused

Appendix D: Northwest Defenders Association

Appendix E: Society for the Representation of Accused Persons
Appendix F: The Defender Association

Appendix G: Washington Association of Criminal Defense Lawyers
Appendix H: Washington Defender Association

The responses reflect concerns regarding several issues including: a) Adequate Funding; b)
Administrative Time; ¢) Guidelines for Award of Extraordinary Credits; and d) Caseloads for
Persistent Offender Cases. These issues are addressed below.

A. Adequate Funding

’ The King County Bar Association (KCBA) did not submit a response. Executive Director Alice Paine indicated in December that
although KCBA was unable to provide input at that time, KCBA may be able to review this issue and initiate a process to provide input
starting in the future. KCBA is in transition because of Ms. Paine’s retirement. Staff energies are devoted to preparing for this transition.
In addition, the KCBA does not have a standing Criminal Defense or Criminal Law committee.
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The Washington Association of Criminal Defense Lawyers (WACDL) noted in its letter
that it opposed the proposed changes to the payment procedure “in large part because
they provide no assurance to the indigent defense agencies that they will receive
adequate and necessary compensation for three strike cases.”® The Defender
Association (TDA) stated in its letter that the “financial impact on our agency would be
untenable.”’

The proposed change in payment procedure does not contemplate a drastic effect on
funding for these cases. In fact, expected resources for persistent offender cases for

2008 would have remained unchanged under the proposal: OPD did not propose any
reduction in funds for this case type.

King County has been committed to adequate funding for public defense for many
years: the caseload standards found in agency contracts make that commitment clear,
and the Model is designed to provide a transparent calculation of adequate public
defense funding. The proposed change is consistent with the Model.

Unlike the Model’s assumption of one attorney per case, at least one agency routinely
assigns two attorneys to every persistent offender case. Some cases warrant two
attorneys, but OPD would not expect an agency to assign two attorneys to every
persistent offender case. Two attorneys duplicate time spent in reviewing the same
documents, meeting with a client, etc. To the extent that the court may order OPD to
assign two attorneys to a particularly complex case, OPD will do so, as is current
practice. However, when paid only on an hourly rate basis, routinely assigning multiple
attorneys increases costs to the County for these cases.

Washington Association of Criminal Defense Lawyers and the contract agencies’ letters
reflect the concern that a loss in the ability to bill hourly may impact how they handle
the cases.® The Associated Counsel for the Accused (ACA) in its response noted that
the current hourly payment system for persistent offender cases allows the agency to
adjust caseloads internally. It is notable that the Model’s premise is to provide funding
for a sufficient number of Full Time Employees (FTE) to staff the projected number of
felony cases in King County. Under the Model, contract agencies have to adjust
caseloads to account for varying levels of complexity in non-persistent offender cases.

The Model bases FTE needs on total caseloads and considers all felonies in one
category. An “average” felony receives one felony case credit. Under the current
contract, an agency receives two felony case credits initially for murder cases and may
apply for extraordinary credits as needed.’ Similarly, under the proposed contract

¢ Letter dated January 31, 2008 from Kevin Curtis to V. David Hocraffer; enclosed as Appendix G.

7 Letter dated December 14, 2007 from Floris Mikkelsen to V. David Hocraffer; enclosed as Appendix F.

¥ ACA: “may result in a chilling effect on how these cases are handled” (Appendix C); WACDL: a substantial reduction with no
guarantee of payment for additional work “will undoubtedly compromise the results” (Appendix G).

® For death penalty cases, the Office of the Public Defender contract (pursuant to Special Proceedings Rules — Criminal (SPRC) 2)) funds
two FTE attorneys. For aggravated murder cases, the contract funds one FTE attorney.
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change for persistent offender cases, an agency would receive three felony case credits
initially and could apply for extraordinary case credits as needed.

B. Administrative Time

Northwest Defenders Association (NDA), in its response letter, noted its concern for the
additional administrative time which will be required to apply for extraordinary credits.

Submitting requests for extraordinary case credits does place an administrative
requirement on the agencies, but the cost of extraordinary cases can be high and so
these cases merit the administrative time spent both by the agency in preparing its
request and OPD in reviewing the request. For example, OPD paid over $175,000 in
attorney fees for one 2004 persistent offender case, representing over 2,000 hours of
attorney time (or over 165 credits). Under the proposed payment change, this would be
an extraordinary case, which would be reviewed by OPD and for which the agency
could receive extra credits from OPD as the case progressed; the same as all other
extraordinary cases.

Two agencies’ persistent offender cases fall below the median of 3.4 credits. These
agencies would not generally need to apply for extraordinary credits for these cases
because the proposed change initially provides each assigned persistent offender case
three credits.

C. Guidelines for Award of Extraordinary Credits

Washington Association of Criminal Defense Lawyers and ACA, in their response
letters, expressed concern regarding a lack of guidelines for awarding extraordinary
credits.

As noted, OPD currently awards extraordinary credits in felony cases which are
extraordinary. The 2008 contract language (set out below) contains guidelines for the
award of these credits in specific case types:

e Extraordinary juvenile felony offender

e Dependency, termination of parental rights

e RCW 26.33.110 contested adoption termination
e Reinstatement of parental rights

e Murder

e Persistent offender
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e All adult felony cases shall be given extra credits if the nature of the case requires
such extra credits, based upon a written application from the Agency for additional
credits and negotiation between OPD and the Agency.

Factors entering into the awarding of extra credits include, but are not limited to:
e Seriousness of the charges

e Amount and complexity of evidence

e Number of witnesses

e Unusual legal issues

e Number of defendants

e Whether there is a plea, bench trial or jury trial

e Number of pre-trial motions or hearings needed

e Severity of the consequences

e Actual length of trial.'’

The Agency application must be specific about the work to be done or completed to
date, the estimated length of time to perform the work, and the personnel that will be
assigned to perform the work. Initial OPD response to the Agency indicating approval
or denial and including any requests for additional information is made within five
business days from OPD receipt of Agency application.

The proposed contract change will allow OPD to review a request and allocate
extraordinary case credits in extraordinary cases applying guidelines uniformly across
all contract agencies, in keeping with the objectives of the Public Defense Payment
Model.

10 Excerpts from 2008 Office of the Public Defender agency contract, Exhibit V, Attachment A
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D.

Caseload for Persistent Offender Cases

The Washington Defender Association (WDA) noted in its response letter that it had
adopted a caseload standard of eight open persistent offender cases per each pair of
attorneys (or four open cases per year for one attorney).!' This caseload standard has
not been adopted by other organizations.

The Office of the Public Defender proposed contract change is consistent with current
public defense felony caseload standards, adopted by the Washington State Bar
Association (WSBA) and the American Council of Chief Defenders (ACCD). The
American Council of Chief Defenders performed comprehensive reviews of caseload
standards in 2007 and did not establish a separate caseload standard for persistent
offender cases, and the WSBA Committee on Public Defense declined to adopt the
persistent offender caseload standard set forth by the WDA. Both the WSBA and the
ACCD reaffirmed the felony caseload standard of 150 felony cases per year per
attorney, and both recommended that individual jurisdictions examine their particular
situations and use case weighting where appropriate.

The WSBA'’s report said that “[c]aseload factors vary widely among jurisdictions, and
case weighting is often appropriate and should be encouraged.” Similarly, the ACCD
stated that “[o]ne system that can be utilized to arrive at an appropriate reduced
maximum limit for complex cases is a case credit system that allocates multiple credits
for specific types of cases and recognizes that lawyers can handle fewer of those cases
per year.” As noted above, under the OPD current contract, murder cases are weighted
initially at two felony case credits, and under the proposed contract change, persistent
offender cases would be weighted initially at three felony case credits.

Standard One (Compensation) of the WSBA Standards for Public Defense states that
contracts should provide for payment over and above normal contract payments for
“cases which require an extraordinary amount of time and preparation.” The Office of
the Public Defender’s current contract provision to pay extraordinary case credits for
extraordinary cases and OPD’s proposed change to the payment procedure for persistent
offender cases meets this requirement.

5. Office of the Public Defender’s proposal is consistent with the current information about
the application of the persistent offender laws.

When the Persistent Offender law was passed in 1993 mandating a sentence of life without
possibility of parole for three strike cases, it was anticipated that far more than 17percent of the
cases would go to trial.

' Letter dated February 13, 2008 from Craig Platt to V. David Hocraffer; enclosed as Appendix H.
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In 1994, OPD decided initially to give a felony case credit for every 12.1 hours of work “from
already contracted felony credits” up to 6.25 credits per month per case. The Office of the
Public Defender noted that this payment would continue “only so long as there is available
credit resource. . .” and OPD and the agencies would execute a contract modification when the
credit “value” of these cases was established'. Over the ensuing years, various credit and
hourly allocations have been used. The status quo reimbursement system is essentially hourly,
with no maximum number of hours established. Office of the Public Defender’s proposed
change would not limit credits for a case if the agency justifies the need.

An interim report prepared in 1994 by the incumbent Executive reflects initial expectations that
every persistent offender case would go to trial", and 1995 data indicated that in fact 70
percent of the cases went to trial. By contrast, OPD’s 2007 review of 200 King County
persistent offender cases indicated that fewer than 17 percent of the cases went to trial, and
over 90 percent of the persistent offender cases resulted in sentences less than life without
possibility of parole.

These results are consistent with the growing recognition that not all persistent offender cases
warrant a sentence of life without possibility of parole. Fifty percent of the cases which were
reviewed by OPD were charged as robberies or assaults — cases which can vary from the most
serious of crimes with significant injuries from the use of a weapon to less serious crimes, such
as a “shop lift gone bad” where an unarmed defendant stealing food from a supermarket resists
the restraint of a security guard and is charged with a second degree robbery.

King County Prosecutor Dan Satterberg has ordered his staff to review early persistent offender
cases for cases which may not have deserved a life sentence. He noted that second degree
robbery and second degree assault (strike crimes) “can apply to a wide range of conduct, some
very serious, some not.”

Given this experience and information regarding persistent offender cases, OPD reexamined
the hourly payment for these cases. The proposed change to the method of payment for
persistent offender cases is consistent with the current information about the application of the
persistent offender laws.

6. Financial impact on the agencies and on their legal representation services in these cases
should be negligible, if agency management consistently applies for extraordinary case
credits in extraordinary persistent offender cases.

The budget proviso asked for the financial impacts on each agency of the proposal and the
expected impact on resources for defense.

The Office of the Public Defender asked for the same level of appropriation for these cases in
its 2008 budget as in 2007. No reduction in payments for these cases was projected. It should

2 Memo dated April 9, 1994 from James C. Crane to Agency Directors; enclosed as Appendix I
13 Letter dated September 9, 1994 from Gary Locke to Kent Pullen; enclosed as Appendix J
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be noted that OPD has no way to review the “extraordinariness” of past persistent offender
cases billed on an hourly basis under the current system. Under the proposed change, agency
management will need to be diligent in applying for extraordinary case credits in extraordinary
persistent offender cases.

Financial impacts on the agencies are difficult to forecast. As ACA pointed out in its response
letter, an agency does not know how many persistent offender cases it will be assigned in a
year, nor does it know how complex the assigned cases will be'*.

All agencies noted that a cap of three credits per persistent offender case would be inequitable.
However, the three credit initial payment for these cases is not a cap it is a floor. Office of the
Public Defender’s proposal does not limit the payment for these cases to three credits. Three
felony credits are initially awarded at case assignment and agencies can request extraordinary
case credits as necessary and upon OPD review.

7. The proposed contract change in payment method for persistent offender cases does not
change the Public Defense Payment Model. The proposed change is consistent with the
Model.

The proposed change is to award three felony case credits at case assignment — three times the
initial credit given for a standard felony case — and to give agencies the opportunity to request
extraordinary credits for extraordinary cases. This procedure addresses the variety in these
cases and allows for monitoring payments for extraordinary persistent offender cases. It is
similar to the current contract procedure of giving two credits for a murder case with the
opportunity for extraordinary credits. Both give multiple credits to weight the cases, and both
procedures rely on the Public Defense Payment Model, which established credit caseloads and
the method to calculate the value of a credit.

The proposed change in payments for persistent offender cases does not change the Public
Defense Payment Model. The proposed change is consistent with the Model and implements
the objectives of the Model adopted by the council, by treating cases types uniformly across all
agencies.

8. Summary

The enclosed motion provides for the ability of OPD to modify payment for persistent
offenders to bring it in line with other similar felony case payments.

' Letter dated December 5, 2007 from David Chapman to V. David Hocraffer; enclosed as Appendix C.
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516 Third Avenue
. Seattle, WA 93104
Signature Report
July 18, 2005
Motion 12160
Proposed No. - 2005-0092.2 Sponsers Gossett

A MOTION adop'ting the public defense payment model,
establishing a framework for budgeting indigent legal ~ °
defense services in King County, and requesting the

- executive to tra:;smit for council approval by motion a
business case Justifying the need ;:o contract with a new

agency to handle conflict cases,

WHEREAS it is declared a pubhc purpose that each citizen is entitled to equal
Justice under the law without regard for his or ber ablhty to pay, and

WHEREAS, King County makes publicly financed legal services alva.i]able to the
indigent and the near indigent person in all matters when there may be a hkelmood that.
he or she may be depnved of liberty pursuant to the law of the state of. Was}ungton or
King County, and

WHEREAS it is the intention of ng County to make such services avaﬂable in

an eﬂicnent manner which provides adequate representation at a rmsonable cost, and
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Motion 12160

' WHEREAS, in Washington state, the cost: of providing imiigent defense services
is primarily the responsibility of counties and cities, and
WHEREAS, for over thirty years, King County has provided public defense .

services by contracting with nonprofit defender organizations formed for the specific

‘purpose of providing legal defense services to the indigent as well as other independent

contractors, and

| WHEREAS, the thirty years of providing indigent defense services by contracting
with nonprofit defender orgenizations and independent contractors has provided King
County with sufficient information to understand an appropriate payment model for the
provision of such services, and | ' '

WHEREAS, prior to 2004, the office of the public defender developed its annual
budget using budget information. provided by tl;e defender organizations. This practice
resulted in different payments to each agency for the same.type of work, and

- WHEREAS, in 2004, the office of the public defender developed a funding modei
that created a uniform payment structure for salaries, benefits and administrative costs
across the defender agencies, and

WHEREAS, the funding model was used for the first time in the 2004 annual
budget and updated for the 2005 budget, and

‘ WHEREAS, the defender agencies were not fully informed of the basic
assumptions of the funding model, and
‘ WHEREAS, during the 2005 budget process, thejbudget and fiscal management

committee heard testimony from the defender agencies expressing concerns regarding the
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60

. Motion 1é160

funding model including the lack of transparency and:inadequate funding for salaries,
beneﬁts and administrative expenses, and

WHEREAS, the 2005 executive proposed budget for the office of the public

* defender included a plan to solicit proposals for a new defender agency to provide

indigent defense services for cases that cannot be assigned to existing contract agencies
due to an ethical conflict of inferesi, and ' |

'WHEREAS, the budget and fiscal management committee heard testimony ﬁ-qm
members of the public, members of the assigned counsel panel and the defender agencies
at four public heanngs on the 2005 executive proposed budget expressmg opposition to
the plan to contract with a new defender agency, and

WHEREAS, Ordinance 15083, adopted by the King County council on November
22, 200;1-, encum.bersﬁve hundred théusénd dollars until the office of the public defender
has submitted and the council has approved by motlon areport that describes the model
used to develop funding levels for public defense contracts and describes an option for
the provision of indigent defense services for cases that cannot be assigned to existing
contract agéncies due to an ethical conflict of interest, and

WHEREAS, the motion and the report required by Ordinance 15083 was due on
January 14, 2005, and submitted to the council on February 23, 2005, and

WHEREAS Ordinance 15151 adopted by the King County council on April 18
2005, approved a supplemental appropriation for the office of the public defender in the
amoupt of $2,116,095 solely for one-time 2005 transition ﬁinding for public defense

contract agencies, and
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Motion 12160

WHEREAS, since January 2005, the directors of the.defender agencies have been
meeting weekly with staff of the office of the public defender to discuss and provide

- input on refinements to the financial model for 2006 and beyond; and

WHEREAS, in April 2005, staff from the council and the office of management

and budget have attended the weekly meetings and have been working collaboratively

" with the défender agencies to refine the funding model for 2006 and beyond,

NOW, THEREFORE, BE IT MOVED by the Council of King County:
1. Model Adoption. The coun;:il hereBy adopts the Public Defense Payment

Model set out in Attachment A to this motion, The Public Defense Payment Model is the

. analytical framework for calculating the costs to provide indigent defense services iﬁ'

order to guide preparation of the proposed annual appropriation for public defense and to

 structure contracts for indigent defense services. The Puﬂlic Defense Payment Model is

not intended to and does not in any way alter the relationship between King County and
the nonprofit agencies with which King County contracts, namely that the agencies are
independent contractors to King County, The anﬁuai proposed budget for indigent
defen.se services shall be developed based on the Publi¢ Defense Payment Model. The
financial components of the. model and any executive-proposed changes to the model
shall be submitted with the proposed appropriation ordinance for the ensuing budget year

2. Model Policies. The council hereby approves the following policies of the
ﬁnapcial model containe_d in ;i\ttachment A to this moﬁon. '

‘A Uniform Cost Structure, The purpose of the model s to pfovide a
framework for creating a uniform basis of payment that is consistent across all contract

agencies providing indigent legal defense services. The model results in four basic
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84 payment points: (1) a price per credit that inchudes salaries forattorneys, supervisors and *

85 support staff, FICA, benefits, and case-related overhead costs; (2) an administrative and

86 overhead rate that covers administrative staff and operational costs; (3) a rent allocation
87  and4) calendar costs represented as a cost per specific calendar assignment.

88 B Parity. The mode! shall budggt payment for public defender attorney

89 salaries at parity with similarly situated attorneys (where positions budgeted in the modél
90 are in comparable classifications with comparable duﬁw and responsibilities) in the ‘

91 office of the prosecuting attorney. For the purposes of the model, "salary” means pay

92 . exclusive of benefits. Parity means that public defender altorney salaries shall be

93 comparable to the salaries of those similarly situated attorneys in the office of the

94 Pprosecuting attorney. The office of the public defender shall be respor.lsible for tracking

95 and updating public defender aftorney salaries-annually i!.l the Kenny Salary Table. The
‘96 - Kenny Salary Table shall be ujadated annually to account for cost of living adjustments,

97 step increases for non-senior level attorneys and parity increases for all attorney levels

98 including'seaﬁors and supervisors. _ |

99 C. Transparency. The mode;’é detailed framework is in;cended to make clear
100 how the proposed budget for indigent legal det‘enée-sgwicm is developed, It is not

101 intended that the detailed components of the model establish expenditure requirements by

102 the independent contract agencies. Each independent contractor has discretion to use the
103 monies provided under contract with the county in any manner as long as they are used to-
104 . execute the contract. Itis intended that the model be updated ever}; three years follows:

105 2006 is Year 1; 2007 is Year 2; 2008 is Year 3. The model shall be updated and revised
106 as needed for the 2009 budget.
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3. Asslgned Counsel Costs The council ac]mowledges the-escalating
expenditures for ass1gned counsel and the need for the county to implement measures to
control these costs. The council hereby requests the executive to delay soliciting
proposals for a new agency to accept conflict cases until the executive has transnmtted
and the council has approved by motion a buslness case that provides a description of and

a Jushﬁcatlon for a new agency The busmess case shall include actual assigned counsel

~ expenditures from 1998 to 2005 targets for 2006 to 2008, a review of cases assigned to

counsel outside the public defender agencies to determine if the cases were assigned
because of an ethical conflict o for some other reason and a cost/benefit analysis that _
shall analyze if savings can be achieved by contracting with a neﬁ agency to handle
conflict cases. The motio;l adopting the business case shall be transmitted to the council
1o later than May 1, 2006.

The motion and business case must be ﬂ]éd in the form of 15 copies with tﬁe clerk

of the couneil, who will retain the original and will forward copies to each
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121 councilmember and the lead staff of the budget and fiscal management.cosmittee or its
122 sticcessor.
123

Motion 12160 was introduced on 2/28/2005 and passed by the Metropolitan King County
Council on 7/18/2005, by the following vote:

Yes: 13 - Mr. Phillips, Ms. Edmonds, Mr. von Reichbauer, Ms. Lambert, Mr,
Pelz, Mr. Dunn, Mr, Ferguson, Mr. Hammond, Mr. Gossett, Ms. Hague, Mr.
Irons, Ms. Patterson and Mr. Constatitine .-

No: 0 ’

Excused: 0

ATTEST:

M

Anne Noris, Clerk of the Council

Aftachments 4. Public Defense Payment Model for General Fund Expenses for Indigent Public
Defense Services in King County, dated July 13, 2005
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Public Defense Payment Model ~ *
- for-General Fund Expenses for
Indigent Public Defense Service

~ in King County '

This model shall be used as the framework to develop the Executive’s proposed
annual budget for indigent legal defense services. An indigent defendant is a
person determined indigent by the County, the County’s Office of the Public
Defender or Court as being eligible for a court-appointed attorney, pursuant to
RCW 10.101. The purpose of the model is to create uniform rates to be paid to
contract agencles providing indigent legal services for direct expenses including
salaries and benefits and indirect expenses including overhead and .
administrative costs. : -

- STEP 1: Project the Annual eload Credit Volume . :
The mode begins with an annual estimate of the number of case credits in six case
areas. Each type of case shall be assigned a number of case credits. A case credit
represents the'amount of attorney work required, The fofal number of credits that each
attorney is expected to perform annuslly, known as the “caseload standard,” is listed
below. .

Case Area Caseload Standard

» Complex felony (e.g. death penaity, homicide cases) 150 credits

» Regular felony 150 credits

» King County misdemeanor 450 credits

¢ Juvenile . 330 credits

¢ Dependency 180 credits
i ®

Contempt of court - 225 credits

STEP 2: Calculate the Price Per Credit for Each Case a -
The model budgets for legal services on the basis of a price per credit for each of the six
case areas. The components listed below are calculated to arrive at the price per credit:
A. Salaries
1. Attorney Salaries
2. Supervisor Salaries
3. Non-legal Professional Support Staff Salaries
. 4. Clerical Staff Salarles
B. FICA (Social Security + Medicare Taxes)
C. Benefits
D. Direct Overhead Costs Related to Legal Practice
1. Legal Staff )
2. Non-Legal Staff

A. Salaries
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1. Attorney Salary: The model budgets public defender altorney salaries at - .
parity with similarly situated altomeys (where positions budgeted in the model are in
comparable classifications with comparable dutiés and responsibilities) in the Office of
the Prosecuting Attorney. For the purposes of the model, salary means pay exclusive of
benefits. Salarles ara tracked and updated annually by the Office of the Public Defender
In the Kenny Salary Tabla: The attorney salary price per credit is based on the weighted

shall be re-calculated every three years with 2006 as Year 1; 2007 as Year 2; 2008 as
Year 3. : .

(Weighted Average Altomey Salary) = Atiorney Salary Price Per Credit
Caseload Standard :

2. Supervisor Salary: The model funds the contract requirement of each
defender agency to provide a ratio of 0.1 supervisors for each attorney. The supervising
attorney salary price per credit calculation Is based on the weighted average of salaries -
for supervisors in the 2005 system, salary parity and an annual COLA increase. The
Wweighted average of suparvisor salaries shall be re-calculated every three years as
indicated above.

{Weighted Average Supervisor Salary) x 0.1 = Supervisor Salary Price Per Credit
Caseload Standard ;

3. Non-Legal essianal Support Staff Salaries: The model funds the
contract requirement of each defender agency to provids sufficlent professional support
staff (social worker, investigator and paralegal) for each attornay. The non-legal support
staff salary price per credit is based on the average market rate for paralegals, )
investigators and social workers taking into account the percentage distribution of FTEs
in the three non-legal staff categories in the 2005 system, The moadel payment standard
is 0.5 professional support staff per attorney with an annual COLA increase.

elghted Av -1 ary)x 0.5 = Non-Legal Salary Price Per Credit
Caseload Standard ;

4. Clerical Staff Salaries: The model funds the contract requirement of each
defender agency to provide sufficient clerical staff for each attorney. The clerical staff
salary price per credit Is based on the average market rate for clerical staff taking into
account the salary distribution of clerical staff in the 2005 system. The model payment
standard is 0.25 clerical staff per attomey with an annual COLA increase.

lerical Staff Salary) x 0.25 = Clerical Salary Price Per Credit
: Case!oad Standard

! COLA = Cost of living adjustment. The model uses the same COLA rate applied to most County employess; the COLA
increase Is 90% of the change In the September to Beplember national consumer price index {CPI-W), with a floor of
2.00%.
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B. FICA (Social Security + Medicare Taxes):. Employers are required to pay8.2  #vsi-
percent in Social Security and 1.45 percent in Medlcara payroll taxes for each employee,

for a total of 7.65 percent.

(A1+A24A3+A4) x 0765 = FICA Cost Per Gredit

C. Benefits: The model budgets for benefits based on the 2003 benefit amount per
agency FTE inflated annually at the rate of inflation experienced by the county flex
beneiit plan. The model does not prescribe the type of benefits contract agencles
pravide to their employees. :

1. Calculate the Benefit Allocation pei' FTE. The projected inflation rate will be
adjusted in the following year to reflect the actual inflation rale.

(2003 benefit amount per FTE) x (é004‘actual inflation rate) x (2005 actua inflation
rate)  x (2006 projected inflation rate) = 2006 Benefit Allocation Per FTE

2, Calculate the Benefit Price per Credit.

(Benem Allocation per FTE) x (1.85%) = Benefit Price Per Gredit

Caseload Standard
D. Direct Overhead Allocation Related to the Practice of Lami

1. Calculate the Legal Staff Overhead Allocation and Price per Credit: The model
budgets this allocation on a fats-per-attomey basis using 2005 system costs as a
baseline taking info account the following categories: liability insurancs, licenses,
continuing legal education, memberships and dues, library.costs, computer desktop
replacement, and parking and mileage for investigators and aitorneys. A COLA increase
is applied annually.

A. Legal Staff Allocatio = Legal Admin Rate per Attomey
" Number of Attorneys :

B. Legal Admin Rate per Aftorney = Legal Admin Rate Price per Credit

Caseload Standard

2. Non-Legal Staff Overhead Allocation and Price per Credit: The modal budgets this
allocation on a rate-per-FTE basis for Investigators, social workers and paralegals using
2005 system costs as a baseline taking into account the following categories: liability
Insurance, ficenses, training and education, memberships and dues, library and dasktop
replacement. A COLA increase is applied annually.
A. Non-1 egal Staff Admi cation = Non-Legal Staff Admin Rate per FTE
Number of Non-Legal FTEs

' B. Non-Legal Staff Admin Rate per FTE = Non-Legal Admin Rate Price per Credit

Caseload Standard

STEP 3. Calculate the Total Price Per Credit

2185=1 atiomey: 0.1 supemvisor; 0.5 non-tegal staff; and 0.26 clerical staff,
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A separate price per credit is calculated for each case area taking into account differing
attomey levels assigned to each case area.

Salaries (A1+A2+A3+A4) +FICA (B) + Benefits (C) + Legal and Non-Legal Staff
Administrative (D1B + D2B) = Total Price-Per Credit

STEP 4. Indirect Adminjstrative and Overhead Allocations

For indirect administrative/overhead costs including office operations, capital equipment
purchases and leases and other agency-related costs and for agency administration, the
model uses a percentage rate which is to be derived from the 2003 rate of
administrative/ overhead costs to total direct expenditures (caseload and calendar
related salaries, benefits, FICA, and legal-related administrative expenses). Adjustments
may be made to the rate to accommodate for business process changes which may
occur from time to time. Each contract agency will be allocated a percentage share of
the total allocation based upon the agency’s share of the total system direct costs.

(Tolal direct expenditures) x % Rate = Total lndfrecl Admin/Overhead Allocation

STEP 5. Rent Allocation:

A. Calculate the number of FTEs required to manage the annual caseload volume as
follows: .
1. Altomeys: calculated directly from the caseload standards and calendar tables
2. Supervisors = (# of atiorneys) x 0.1 )
3. Non-legal professional and clerical support = (# of aftorneys) x 0.75
4, Administrative staff '

B. Calculate the estimated square footage per'contrac't agency as follows:

1. Assign each personnel category above in A1-4 an appropriate Square footage
allocation not to exceed the Executive’s 2004 proposed county space standards. For
the investigator position, the model uses the Cily of Seattle space standards, Version
1.2000;

2. Multiply the FTE in each category by the square foot allotment;

3. Apply an allocation for special spaces such as storage, lunch rooims, and conferencs

rooms; and - .
4. Calculate the dirculation allowance for commons areas, restrooms and halliways not to
exceed current county policy of 0.25 percent as follows: (B2 + B3) x 0.25.

(B2 + B3 + B4) = Total Square Footage

C. Calculate the total rent allocation: . .

1. The cost per square foot.shall be based on a rolling three-year market average cost per
square foot (including operating costs) for Class B office space in two locations (the
model may take into account market fluctuations or escalator provisions in existing
leases):

1) Downtown Seattie — Central Business District; and
"' 2) Kent~ within reasonable proximity fo the Regional Justice Center.

(Average Cost Per Square Foot) x (Total- Square Footage) = Total Rent Allocation
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2. Each contract agency will be allocated a share of the rent amount based upon the
. agency's share of the total system FTEs in each of the two locations, .

. A

STEP 6: Calendar Attorney and Stgﬁ Allocation

A, Compile the list of court calendars to be assigned fo each attorney.
B. Calculate the costs for safaries, FICA and benefits for attomneys, supervisors and non-legal
staff  assigned to calendar duty as follows: ‘ ’
1. Number of Attorney FTEs x Attorney Salary per FTE = Total Aftorney Cost
2. Number of Supervisor attomeys x Supervisor Salary per FTE = Total Supervisor Cost
3. Number of Staff FTEs x Non-Legal Support Staff Salary per FTE = Total Non-Legal
Staff Cost '
4. (Total Attomey Cost + Total Non-Legal Staff Cost) x .0765 = FICA Cost
5. (Tolal Attomey and Non-Legal Staff FTESs) x (Per FTE Benefit Allocation) = Benefit
Cost :

B. Calculate the total cost for calendar attorneys and staff as follows:

" (A1) +(A2) + (A3) + (A4) = Total Calendar Allocation

Each contract agency will be provided with an allocation directly related to the specific calendars
they have been assigned.



.Section 2 Swpervisor salary

I Appendix B _ T
_ Schednle of annual updates for preparing budgets for 2007 and 2008
A major recalculation of the basic model structure is to be completed as part of 2009 budget preparation

- " Direct Cost - Caseload
Section 1 Attorney salary . i
*  Update the Kenny salary scate for COLA (at connty salary rate) and other changes to match PAO

o Factor a step increase into the attomey distribution model for attorney levels 1.1 to 4.6
*  Reviewattrition and modify factor if warranted
*  Recompute the amount of FICA commensurate with the salary amoun

. ®_ Updao the Kenny salary scale for COLA (at county salary rate) and other chainges to matoh PAO
* sonl !
* ' Recompute the amount of FICA commonsurate with the salary amount

Section 3 Non-legal professional and clerical salaries )

*  Update the annual rate for non-Jegal professional salaries by ths COLA used for connty salagies
. ¢ Update the annual rate for clerical salaries by the COLA used for county salaries '
*  Recompute the amount of FICA commensurate with the salgry amount

Section 4 Benefits . . .
*  Update the amounts for industrial insurance and wnemployment insurance by the current matket
xates ! .

- Apply the annual inflation rats expertenced by the King County Flex Beneiit plan to the current pé'r
¢ amouat (less amounts for industrial insurance and uremployment insurancs)

(Note: meuwmeahbudgummuonkumedmwmenmbeaqjusmwhe_meﬁm:atoisdue}mmm :

Section 5 Attornsy Direct Overhead
. Applythéconntycommtheeunentm(epetﬁe

Section 6 Non-legal Direct Overhead -
¢ Apply the county COLA to the current rate per fie

Section 7 Direct Overhiead - Milesge

*  Apply the annual inflation rate experienced by the King Connty mileage rate to the current per
aftomey rate, .

Direct Cost - Calendar
Section'8 Direct Cost Calendar

¢ Costs are derived from Sections 1—7 sbove, :
¢ Specific calendar assignments should be roviewed each year to assurs aocuracy.

Indirect Cost

Sectlon 9 Agency Adminisiration . ,
-¢  Updates, prior to planning for 2009, will nat be undertaken unless significant changes to agency
. Operation are required. .

* Section 10 Agency Overhesd

] Ugdaws,pﬁortoplmu;ingforzow,wﬂlnotbqundetlabenunlmﬁgniﬁcantchangestoagency ;
operation ar¢ required. ' ' o -

Section 11 Rent o .

. Updatetheﬂneeyearmﬂhgavmgefoisquarefootngecogt.
*  Update the amount of square footage nevessary based on 9lmnges in cnseload,
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_KING COUNTY 1200 King Connty Comthonso

516 Third Avere
o . Sonttlo, WA 98104
Slignature Report , .
. November 16, 2007
* Ordinance

Proposed No. 2007-0544.2 '. "Sponsors Ferguson

AN ORDINANCE adopting the 2008 Annual Budget and

" making appropriations for the operaﬁqn of county agencies
and departments and capital improve;nents for the fiscal .
year boginning Jannary 1, 2008, and ending Decermber 31,
2008, atd adopting the 2008/2009 Biennium Budget and
malcii;g biennial approprfaﬁons'fdt the operati'c;n of trans:t,
the depariment c;f transportation director's office, transit

| revenue \.'ehicle replacement, public transpdrtat.ion capital

hnproﬁen}em program and publicﬁanspoiﬁﬁox{
construction fimd for the fiscal biennium beginning Jm '

13

1, 2008, and ending December 31, 2009.

‘BEIT ORDAINED BY THE COUNCIL OF KING COUNTY:

§_EQ- 'TION 1, Findings: The- council makes the followir.lg‘ firrdings of fact:

A. ‘King County government is responsible for providing a variety of services 1o
: al.l residents of the county. The;-»e include: regional serviées, such as c;'i;ninal justice,

public health, wastewater trestment and public nanspor’ltation; subregional services




- 861

'862l

. 863
151
865

866 -

867
868
869
870

871 .

§73.

874
875
6
877
378
879
880
- 881

882
83. .

Ordlngneo

. . .
- o . _ "

™

the cuuncll directs that the executive seek partnerships w1th the cities to develop and send

. to the council a plan, prior to July 1, , 2008, that, shows options to expand the county's

cun'entjail facilities and/or build new facxhﬁes in] parhzershlp with the cities,
Theplanrequu-edto besubrmmdby this proviso must be filed in the formof 11

: comes with the clerk of the councll who will retain the original and will forward copies

to each counmlmember and to the lead staff for the law, justice and human services

cbmnuttee or lt& suceessor,

MIOJQ_‘ OFFICE OF TR RQLIC DEP__ENQEB Prom the current

expense fund there is hereby appropriated to;

Office of the public defender ’ $39,770,059

. The maximum number of FTEs for office of the public defender shall be; 20.75 -
ER1 EXPENDITURE RESTRICTION; . ' .

Of this apptopriauon, fundmg for persistent oﬂ‘ender cnses shall be expended only
under the status quo reimbursement method, uniil such a time ag the county council has
‘approved, by motion, a change to the existing model. The office of the puhhc defender -
shall also complete a study deta]lmg the financial impacts of any proposed change on
each defender agency and deﬁne or detail aniy expected impact on the Tesoyrces available

for the defense of the accnsed Thé department, in completing the study, shall soficit
- input fom the  defonder esscciations and from the King County Bar Associstion;

The report.aﬂd motion descnbed in this eXpendmxre restriction shall be submitted,
in the form of 11 copies to the-clerk of the councxl who will kesp the ongmal and

dlslribute acopy to each comcﬂmember and the lead staffto the law, Justice and human -

semce commlttee , or its successor.
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Associated Counsel for the Acél_lsed

110 Prefontaine P 8., Ste, 200
WA 98104

Seattlo,
*(206) 624-8105 TDD (206) 749-4054
FAX (206) 624-9339

V., David Hocraffer, The Public Defender
Office of Public Defense

Walthew Building, Fourth Floor

123 Third Avenus South

Seattle, WA 98104

December 5, I2007

RE:" KCC Ordinange # 2007-0544.2, Section 52, Office of the Public Defender
Dear David, ' .

.You have asked the agency to respond to “the financial impacts of eny propused change
on each defender agency” regarding persistent offender cases, This will be difficult to

put a numbez on. We do riot know how many final strike cases will be assigned to ACA .
cach year. These cases, like all of our ‘cases, depend on many factors and situations, I
will try and point out the obvious difficulty and potentis! risks to the agency of the
proposed changes. o _ :

Currently, a final strike case is given a credit for every 12.1 hours of attorney time logged
ont the case. ACA assigns these cases to an experienced felony attorney. We generally
- do not'assign two attorneys to the case. The current contracting method uses a caseload
standard of 150 credits per folony aftorney. When we use time as the method of getting
credits on a final strike case it allows the agency to adjust caseloads internally and make
. appropriate adjustments on assignments to our attorneys that assures each attorney stays
\Within the caseload standard of 150, This method allows the agency to predict contract
payments for this work, which is fiscally prudent. ’ '

It is my understanding that the proposed ‘changes would enly give the agency three
‘credits on a final strike case. Ithe agency needed to get additional credits we would
have to apply for them under the extraordinerycredit method. The problem with this )
approach is that it may lead to a sitvation of exposing the agency to wndye bardship since
OPD could deny extra credits and yet the case requires us to perform the work in order to
Tulfill our professional obligation to the client, This is an area which could result in an



unfinded mandate sine the RPC's require the atforey to cantinne wotking even though
_'Wamay not get paid, T

Imnalsoconcemedmgtthepolicymaymultinachil!iné"eﬂ‘ectonhowﬁesecasrsare

- handled. If we only get three credits it could cause the attoroys and staff to try and rush
these cases through the system. It might become necessary 1o short cut the mitigation
packages or use of experts due to the arbitrary time limit 0£36.3 hours per case. The
change may result in more costs to the etiminal justice system if there are more-
convietions and sentences of life in prison without parole. As you know I do not believe
altorneys or staff would intentionally act in such a mannér. However the perception may -
be there'due to the method of confracting. - - . :

- Under the cutrent system the attorney and supervisor détermine what is reasonable and
necessary to do in these cases without the threat of not getting paid. The proposed -

* change places the issue of what is red@sonable and necessary into the hands of the Publio
Defender without any written guidelines as to what limits may be imposed. The
proposed system allows the Public Defender to control costs without g published appeal
process. - ) : : :

It appears that the proposed change hes not beéen based on a valid time study, such as the
Spangenberg time study dons several years ago, and is only based on preliminary figures
from the agencies which may not be useful. Edch case is different and each agency may
have 4 different approach to assignment and balancing of the work force. I is impossible
to determine the financial impact of this change however, it is apparent that the current
method has worked in many of our clients best interest based on resulis,

Cén.we identify how the proposed change will result in a better practice or zesult in more
- favorable outcomes? : ' ‘

Sincerely,_
%@,&gg
David Chapman

- . Managing Director, ACA
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NORTHWEST DEFENDERS ASS OCIATION

: | 1111 Third Avenue, Suite 200, Seattle, WA 98101 RECEIVED

) Phone: (206). 674-4700 . Fax: (206) 6744702
Janvary 14, 2008 ' E © AN 1g 2008 :
' Ofﬂce of the Public De!ender-

.V David Hocraffer, Director
King County Office of Public Defense
123 Third Avenue, 4% F1,

* Seattle, WA 98101 . ‘

.Re: Funding for Defense of %593 (Persistent Oﬁ'end_er) cases
Dear Mr. Hocraffer:

~ The Ofﬁce of Public Defense (”OPD”) has proposed to cut the compensation paid by
King County for the reprmntauon of defendants who, if convicted, will be sentenced to dre in
_ prison, These cases, referred to as “593” cases, are among the most challenging and high stakes

‘cases for pubhc defenders Previous King County Contmcts for Legal Services recognized this
and paid public defender agencies one case credit for every 12.1 attorney hours spent :
representing a 593 client. OPD has proposed that in 2008 public defender agencies be given .
thioe case credits per 593 case, presuming 36.3 hours work. Any firther oredit would require
proof of “extraordinary circumstances.” ‘

In response to this proposal the King County Council directed OPD to “complete a study
detailing the ﬁnanmal impacts of any proposed change on each defender agency and define or
detail any expect,ed mpact on the resources available for the defense of the accused.” This letter'
is in response to OPD’s request to the agcncies for that information,

For 20 of the 24 N(;rthwe,sl Defenders Association (“NDA™) clisnts whose 593 cases

concluded in 2006 and 2007 the prosecutor and the ju&ge agreed the appropriate resolution wasa



-

- dismissal of the chargw, a reduction of the charge to a mlsdemeanor, drug treatment or sentences
oftwo three or five years. (See attackicd list of NDA Complebed 593 Cases.) NDA attorneys
spent a total of 4,513 hours, or an average of 188 hours on each case to achn;ve these results,
"None of this would be possible if an attomey had only 36.3 hours, or less than a week, to work

on each clxent’s case. '

The Council should not approve any ch;nge in the cusrent funding method until OPD has
demonstrated how it will support the level of legal services needed in 593 cases and that it'm
ot interpose its judgment of what legal services should, or more importantly, should not be

* provided to these clients, A funding model that begins with the assumpnon that an attorney
should work for less than a week on a case where the client faces a sentence of death in prison is

" inadeguate at best and mhumaqe at worst,

FINAN CIAL IMPACT OF PROPOSED CHANGE ON NORTHWEST DEFENDERS

ASSOCIATION .

Inthe completed 593 case of State v Thomas the NDA attumey spent 248 hours wonkmg
on Mr. Thomas’s behalf, ultimately persuading the State to dlsm1ss all chmges In St S_gg_e__ﬂm
-the NDA attorney spent 101 hours, ultimately persiiading the State that a sentence of four months
in jail ww;ﬂxﬁ'-_a’ppmpﬁate resolution of the charges. The results in these cases, and others on the
aitached kst would not have been achieveci iﬁ 36.3 hours. _

Under the OPD proposal NDA would have been paid for only 20% of the 4,513 attorney -
hours worked on 593 cages coinpleted in 2006 and 2007 To do all the work necessary would
.have required the sgrvice§ of two and three-quarters full-time attorneys. 'OPD’s proposal woyld
pay for only a balf-time attorey. The stark financial chioice for NDA would be to'subsidize the

missing attorneys or tonot brovide the legal services necessary for effective representation. In



2008 dollars the cost of two and a auastr elony attomeys los under OPD's proposal i
approximately $350,000 _ CoE
LOSS OF RESOURCES AVAILABLE FOR THE DEFENSE OF THE ACCUSED

“The proposed cap would also undermine the quality of reprmentanon in 593 casw. With
one attorney primarily dedicated to.593 cases, NDA is able to respond to erratic assignments
flexibly and promptly For example, NDA received a new 593 case in the kst week of 2007,
The assigned attomey spent more than seven hours on the case-meeting the client, Teviewing
" initial discovery, talking with family members and developing a litigation plan., Ifthe attorney
had been on regnlar caseload and in trial or with a full schedule of hearings set for the week she
would not have been available to begin work immediately,

The attorney hours. and Payment assumed by the OPD proposal are not sufficientto
. support a full-time attorney. IfNDA has to guess the number of additional credits OPD might
allow based on the vague standard of extraordinazy cnrcumstancw’ the agency could not '
dedicate an éxperienced lawyer, able to begin work immediately, to these clients, If the agency
were unable to designate one Pperson to cover all 593 cases, the depth and experience provided by -
* one attorney concentrating on these cases would be lost, .
ADMINISTRATIVE IMPACT OF PROPOSED CHANGES UPON NORTHWEST
DEFENDERS ASSOCIATION

The proposed funding change would sxgmﬁcantly mcrease admm:strahve costs and slow
the Progress of 593 cases. NDA'’s 2007 Contract with King County requires an attorney
representing a 593 client to meet monthly with a supervisor to review “status of investigation,
preparation and presentation of mitigation packéges, legal and factual issues in the case, the



client’s physxcal and mental status, and any plea bm‘gaimng offers.” The agency presents OPD

. thh 593 litigation plans but the attorney and het & supervisor develop the plans. )

OPD’s proposal removes the m-ofﬁce review each 593 case. Instead NDA would be paid
aflat 3 credits with any further payment dependent upon OPD’s assessment of “extraordinary

: ' circumstances”. Rather than developing a litigation plan that fits the case the attorney must

develop a plan that fits OPD’s aséessment of what is appropriate,

Recently when NDA’s Deputy Dlrector negotiated fimding for an “Extraordinary”

. complex fraud case, OPD reqmred three m-person meetings each at least 45 minutes, scheduled
over a three-week period. Because NDA could not know if i it would receive adMonal credlts
the attorney representmg the defendant in the “Extraordinary” case contimied to be assxgned new

- cases. By the time NDA and OPD had completed funding negotiaﬁoz'ls, the attorney had

' received almost a ﬁ.lll month’s allocauon of new cases,’ the bulk of wlnch must be completed

before she is free to begiu work on the “Extraordmary” case. This delay slowed the case and, xf

the client had been in custody, would have increased jail costs. If this negotiation pattern holds

" truefor593 cases, the time spent negotiating for additional payment will add to jail costs,

CONCLUSION )

-In support of its proposal to reduce payments OFD distributed to King County Council
staff a chart purpomng to show that results in 593 cases are not nnproved when attorneys spend
more tlme on such cases. OPD’s claim is mtumvely mistaken—careful preparauon is the key to
succoss in crimmal defense asin all other pursuits. OPD’s claim is also wrong on the facts. Its
chart included only two results in 593 cases-a sentegc'e to death in prispn and sentences of
anything less than death in prison. (OFD has not provided this chart to the public defender

" agencies or discussed its data or methodology.)



To & client and the client’s fimily, a case that ends with dismissal of all charges or a short -
term of incarceration is completely diﬂ’erent from a Gase that ends with a sentence ofﬂurty years
in prison. In OPD’s chart, complete dlsrmssal of all charges and a sentence ofthlrty years are
freated idenucally OPD’s claim that the number of hours worked on a case made no d:ﬁ‘erence
tothe outcome of the case ignores tlns critical d:ﬁ’erenoe The Council should rot apptove a
ﬁmdmg mechamsm that starts from this flawed premise.

Eileen Farley.
NORTHWEST DEFENDERS ASSOfJATION




S NRA ot

_ Atty Hrs/Credits OFD Prop'd
Case . Sentence . Earned Hrs/Credits
State v Thomas ) '
05-1-11655-9  (Case Dismissed. ' 248 hrz/20 credits 363 hours/3 credits*
State v Sledge ’ . e
05-C-013130-2 |Case Dismissed/Pros in Fed Crt|. 13.25 hrs/1 credit  |36.3 hours/3 credits*
State v Anaya . h o : T
05-1-12333-4 * |4 mos 101 hrs/8 credits 36.3 hours/3 credits*
State v Rieke: - . ;
07-1-03013-8 |9 mos ) ' 38 houis/3 credits: (36,3 hours/3 credits*
State v M, . S .
Smith - 06-1- . . : .
10333-1 12 mos __{~_69hours/6 credits  |36.3 hours/3 credits*
Johnson _
06-1-04204-9 1 yr Susp, 58 CFTS 73.25 hours/6 credits 36.3 hours/3 credits*
State v
Washington o
07-1-02678-5 (24 mos _ 71.25 hours/6 credits  [36.3 hours/3 credits*
State v Hunter | - . .
04-1-01862-1 29 mos - . 162.66 hours/13 credits 36.3 howrs/3 credits* )
State v Wells . .o . :
06-1-04871-3  [29.75 mos Doss) - 39 hours/3 credits  {36.3 hourg/3 credits*
‘Whitfield 06 . IR ) '
1-03330-9 33 mos : 123 hours/10 credits . (36.3 hours/3 credits*
State v M. :
04-1-03362-1 |36 mos 301 hours/25 credits [36.3 hours/3 credits*
. [State v Powell . . - )
05-1-13101-9 |53 mos o - 108 hours/8 credits " {36.3 hours/3 credits*
State v . ' ' .
Dampier : ‘ L , .
05-1-07347-7 |60 mos 207 hours/17 credits - 36.3 hours/3 credits*
State v E. Davis| ) )
05-1-08893-8 |67 mos 250 hours/20 credits  |36.3 hours/3 credits*
State v Hadgu : '
04-1-00185-1 (144 mos 575 hours/47 credits  [36.3 hours/3 credits*



-

"Atty Hrs/Credits

OPD Prop'd

Case. . Sentence Earned . Hys/Credits
State v Kincade|. _ ) o . '
04-C-00637-2  [150 mos __125 howrs/10 credits  |36.3 hours/3 credits*
State v Rawls
03-1-10261-6 & ’
03-1-10372-8 (156 mos 285 hours/23 credits  |36.3 howrs/3 credits*
-{State v Hill _ i o
04-1-06246-9 {180 mos 290 hours/24 credits  {36.3 hours/3 credits*
- [State v Robson o S
04-1-01232-1 {180 mos 95 hours/8 credits - 36.3 hours/3 credits*
|State v Harmon| . - : :
" |06-1-04840-3 360 mos 357.25 hours/30 credits |36.3 hours/3 credits*
© |State v Peterson . ’ . )
) . |04-1-01862-1 |Life 317 hours/26 credits [36.3 hours/3 credits*
State v Miller o
04-1-09756-4  |Life 429 hours/35 credits  |36.3 hours/3 credits*
State v ! . )
Arxchartz . ' }
T TS E0882 1T e ¢ v e e e ""'mm&aﬁfs_ "[36.3 Hiours/3 ereditsy | -
|State v Greer , ' 0
05-1-13605-3 - [Life 374.75 hours/21 credits 3§.3 hours/3 credits*
* ‘Anmy hrs/credits above this nrast be * extraordinary”.
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Law Offices of -
Society of Counsel Representing Accused Persons

0 Kent S
1401 East Jefferson Street, Suite 200 . 420 West Harrison Street, Suite 101
Seattle, Washington . 98122 " Kent, Weshingtor- 98032
(206) 322-8400 $Fax (206) 726-3170 (253) 852-9460 $Fax (253) 852-9686
" “EqualFstlce Under the Lo '
' David Hocraffer
Office of the Public Defender
123 Third Avenue

Suite 400
Seattle, WA 98104

- January 23, 2008
| RE: 593 payment structure -
Dear Daﬁd, o

Thank you for requesting agency feedback on OPD’s proposal to change how Persistent offender
cases are funded. In reviewing the data gathered by OPD and meeting with our atiorney
supervisors, I would ask that the funding model not be changed. o

Perception of the time necessary to these casss is created.

_ Additionally, SCRAP feels strongly that to change the funding model in effect violates the
caseload standards as outlined in the contract, WSBA endorsed and WDA caseload standard.
‘While the nutiber of cases is not specifically increased, the workload is inoreased, King
County’s credit and caseload standards have been historigally buiilt upon a workload assessment

~ how much time is allotted fora felony case. The time to be allotted under OPD’s funding
. 'change would decreass, however the work and tithe needed for the work would not.

Lastly, under the cus t funding model, only time. billed is paid for. Thus if the average amount
of tinie spent on a persistent offender case is 36.3 hours, that is all OPD would pay for. The -
-current funding model docs not have OPD paying for time that is not documented. The proposed

involved, the attorneys must not be forced to provide less service fo these cases and clients,

I appreciate OPD's concern with managing its budgét. However, the cost of these cases under
. the ciirtent fanding model is significantly less than the financial and societal cost of an attorney
hort cutting the case'and a client being sentenced to life, - .



-

There has been no information provided to indicate the necessity of changing the current funding

model, other than OPD’s concern that some agencies bill significantly more time. Jt is my

- position thet the time billed should be analyzed and discugsed with the individyal agencies,

“rather than changing the current system for all agencies, even those where there are not concerns
about the number of hours billed, . AR .

I appreciate your congsideration of my stated concerns and look forward to discussing the issue
. further, In the meantime, please feel free to contact me should you have any questions,

Sincerely,

: Aﬁne baly
. Director
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RIS STNFENR £
A .. i

- R 11 T
. The Defender Association - Lo
810 3" Avenue, Suite 800
Seattle, Washington 98104
206-447-3900
FAX: 206-447-2349
TTY Relay Service: 1-800-833-6384

- ) rent e een R

. December 14, 2007

Mr, David Hooraffer

Office of the Public Defender
123 3" Avenue South #400
Seatile, Washington 98104

Dear David,

Thank you for Tequesting our views on the change proposed by OPD to the payment
structure for “three strikes” cases,

As we explained in several meetings with you this fall, we believe that the proposed
changes would : ‘ '

. result in a de facto increase in the cascload for felony lawyers; and

. substantialfy under-fand the work necessary to represent persistent offender
. clients effectively, - ) ’ )

The only possible way to square the OPD proposal with the established record of time

required, is to assume that you will freely approve additional credits with little or no extra

many dafendants end up with a sentence less than life in prison, Often, such offers (less
- than life without parole) are available early in the case, but they are for'sentences that are
are excessive in light of the facts of the case and the client’s life circumstances, A

prior offerises are valid “strikes,” or to present sufficiently compelling mitigation that the
' prosecutor’s offer improves for equitable reasons. -

68.5% of our clients have had cases dismissed or pleaded to misdemeanors or non-strike
felonies with standard range sentences, despite that the Pprosecutor was negotiating



Mr. David Hooraffer
December 14, 2007
Page2 :

initially with the.threat of life without parole. We have required an average of 13 credits
PeT case per year to achieve those results according to OPD’s own figures — well over
four times the presumptive compensation you propose. ‘(Another office trequired more
time per.case per year.) .

No argument has been advanced that we did not require the time we actually spent to

achieve the results we have documented. Unless it can be established that the same

results can be achieved in less than one quarter the time, the OPD proposal necessarily
- under- funds the work required to achicve these results.

The financial impact on our agency would be mtenal;le. We would not receive anywhere
near the revenue needed to support the work of the lawyers on these cases, and we could

not ethically curtail their work becanse we received too hitle compensation to support
their hours, :

I attach sorne data on our persistent offender cases which support our position,

I'would appreciate the chance to meet with you.and Jackie MacLean early in'2008 to

address the need to preserve the present method of compensating work on persistent
offender cases. . ' ' : '

Sincerely, -
b

Floris Mikkelsen
Director .

Enclosures



"TDA Average 593 Credits Per Year

.. Note on "split” cases: Fora variety of recisons, a sign

ificant nuinber of I-593 cases are "splft” between =

‘more than one agency. -Some of these casé are sphit early, some in the middle, and some immediately
before sentencing. Arguably, the bulk of billable work on a case is done early, in the preparatory

stages. However, with the information currently ava

split portions. For simplicity's sake, split cases are

moment with the information at hand.

ilable, there is no way to accurately "pro-rate” the .

handled in this report by splitting them into
"portions caleulated by each agency's percentage of the total number of days ?
not the most elegant, or accurate, solttion, but may be the best way to present this material at the -

'Spent on the case, This is

-



. TDATotl Cases: 18, _ " 77 " e e e,
-Average Credits Per Cage: 1399 *

2000 Cases (Completed Only)

TDA Total Credits; 251.82__

Total Cases Result LWOP:3 .
Percentage Resnlt LWOP: 16.66%

Total Cases Restlt Exceptional Sentence: 5
Percentage Result Exceptional Sentence: 27.77%.

Total Cases Result Standard Range: 9
Percentage Result Stindard Range: 50%

Total Cases Result Misdemmor: 1

. Percentage Result Misdemeanor: 5.55%



2001 Cases (Comploted Only)
. TDATotal Credits: 151.76

* TDA Total Cases: 16.03 )
Average Crédits Per Case: 9.46 ° -

Total Cases Result LWOP: 2
Percentage Result LWOP: 12.47%

Total Cases Result Exceptional Seatence: 7 _
Percentage Resnlt Exceptional Sentence: 43.66%

- Total Cases Result Standard Range: 5
Percentage Result Standard Range: 31.19%

~Total Cases Resnlt Misdémeanor: 1.03
Percentage Result Misdemeanor: 6.42% )

- Total Cases Result Dismissed: 1 )
Percentage Result Dismissed: 6.33% _



-2_0_ 02 Casés (Completed Only)
- 'TDA Total Credits: 277.41
" TDA Total Cases: 11.88
" Average Credits Per Case: 23.35--

" Total Cases Result LWOP: 2
Percentage Result LWOP: 16.83%

Total Cases Result Exceptional Scatence: 2. -
Percentage Result Exceptional Sentence: 16.83%

Total Cases Result Standard Range: 6.83
Percentage Result Standard Range: 57.91%

Total Cases Result Misdemeanor: 1
Percentage Result Misdemeanor: 8.41%



" 2003 Cases (Completed Only)
. - TDA Total Credits: 441,02
TDA Total Cases: 10.2
Average Credits Per Case: 43.23

Total Cases Result LWOP:2
Percentage Result LWOP: 19.60%

Total Cases Result Standard Mge; 6.2
Percentage Result Standard Range: 60.78%

Total Cases Result Misdemeanor: 1
Percentage Result Misdemeanor: 9.80%

Total Cases Result Acquittal: 1
“Percentage Result Acquittal: 9.80%



" 2004 Cases (Completed Only)
. TDA Total Credits: 558.49
- TDATotal Cases: 13.1 )

Average Credits Per Case: 42:63

Total Cases Result LWOP: 1.49
Percenmge_kesult LWOP: 11.37%

- Total Cases Resuit Exceptional Sentence: 4.61
- Percentage Resiilt Exceptional Sentence: 35, 19%

Total Cases Result Standard Range: 7 .
Percentage Result Standard Range: 53.43%



* 2005 Cases (Completed Only)
TDA Total Credits: 404.37

" TDA Total Cases: 13.58
Average Credits Per Case: 29.77

Total Cases Result LWOP: 0.77
' Percentage Result LWOP: 5.6%

Total Cases Result Exceptionsl Sentence; 3.83 -
Percentage Result Exceptional Sentence: 28.20%

- - Total Cases Result Standard Range: 6.98
. . Percentage Result Standard Range: 51.39%

 Total Cases Result Misdemeanor: 2.
_Percentage Result Misdemeanor: 14.72%



2006 Cases (Completed Only)

~-TDA Total Credits: 158:12

TDA Total Cases: 10 )
Average Credits Per Case: 15.81

. Total Cases Result LWOP: 1

Percentage Result LWOP: 10%

‘fotal Cases Result Exceptional Sentence: 1
Percentage Result Exceptional Sentence: 10%

Total Cases Result Standard Range: 6
Percentage Reshilt Standard Range: 60%

. Total Cases Result Misdemeanor: }

Percentage Result Misdemeanor: 10%

Total Cases Result Acquittal: 1 -
Percentage Result Acquittal: 10%



. -TDATOTATS 2000-2004 (Completed Cases Only)
eme.. Total Crodits: 1680.5. s
~ - —Total Cases: 69.21
Average Credits Per Case: 24.28 o

Total Cases Result LWOP: 10.49
Percentage Result LWOP: 15.15%

* "Total Cases Result Exceptional Sentence: 18.61
Percentage Result Exceptional Sentence: 26.88%

Total Cases Result Standard Range: 34.08 -
Peicental Result Standard Range: 26.88

Total Cases Result Misdémeanor: 4.03
Percentage Result Misdemeanor: 5.8%

" Total Cases ReénltAcqu}t;a]: 1
Percentage Result Acquittal: 1.44%

Total Cases Result Dismissal: 1
- Pércentage Result Dismissal: 1.44%



TDA Totals 2000-2004




TDA TOTALS 2001-2005 (Completed Cases Only)

. Total Credits; 1680.5°

Total Cases: 69.21 .
Average Credits Per Cass: 24.28

Total Cases Result LWOP: 8.26
Percentage Result LWOP: 12.74%

Total Cases Result Bxceptional Sentence: 17.44
Percentage Resnlt Bxceptional Sentence: 26.91%

' Total Cases Result Standard Range: 32.06
.- Percental Result Standard Range: 49.48%

Total Cases Result Misdemeanor: 5.03
Percentage Result Misdemeanor: 7.76%

Total Cases Resuilt Anqmttal* 1
Percentage Result Acquittal: 1.54%

Total Cases Result Dismissal: 1
Percentage Result Dismissal: 1.54%



A Totals 20012005

Totals
1833.05
64.70
28.29

8.26
12.74%

17.44
26.91%

32,08

- 49.48%

503

7.76%

164%

1.64%-



- Total Credits: 16805 ° ..
... Total Cages: §9.21 ' .
. Average Credits Per Case; 24.28

- TDATOTALS 2002-2006 (Compléted Cases Only)

Total Cases Result LWOP: 7.26
Pexcentage Result LWOP: 12.35%

- Total Cdises Resnlt Exceptional Senteace: 11.44
- Percentage Result Bxceptional Sentence: 19.46%

Total Cases Result Standard Range: 33.06.
Percental Result Standard Range: 56.26%

‘Total Cases Result Misdemeanor: 5§
Percéntage Result Misdemeanor: 8.5%

Total Cases Result Acquittal: 2
Perc‘entagq Result Acquittal: 3.4%

' Total Cases Result Dismissal: 0
Percentage Result Disniissal: 0%



" TDA Totals 20022006 °

Totdls

27744 441, 558,49 404.37 158.12 1839.41
118 . 10, . 134 13,58 10 58.76
23,35 4323 | 42.63 2077 1581 - 313

2 2 148 0.77 1. 7.26
16.83 "19.6 11.37 56 10 12.35%

2. 0 4681 . - 383 1 1144
16.83 0 35.19 282 10 19.46%
5.88 62 . 7. _es & 3308
67.91 60.78 53.43 51.39 60 " 56.26%

1 ' 1 0 2 1 .5
841 . 9.8 0 14.72 10 8.50%

o 1 0 0 1 T2

0 9.8 (] 0 10 3.40%"

0 0 0 0 0 0

0 ) 0

0 0 0.00%



" Totals °
. .1839.41 -
68.76
313
7.26°
12.35%

-11.44
- 19.46%

33.06
58.26%

8.50%

3.40% .

0.00%



Trial Statistics on 593 Cases
Total number of TDA 593 cases: 185 T
" Total number of TDA 593 cases taken to trial by TDA25™ - -
- Percentage of total TDA 593 cases taken to trial by TDA: 1243%
“Total mumber of TDA 593 cases 2001-2005: 87
Total number of TDA 593 cases 2001-2005 taken to trial by TDA: 8

+ Perceritage of total TDA 593 cases 2001-2005 taken to trial by TDA: 9.1% .

Most Common Original Charge By Charge Year
2

2001 " 200 2003 - 2004 2005
1. ASLT2 (5) ' ASI:[‘Z ) ~ ROBB2(6) ROBB2 (5) ASLT2 (5)-
2. ROBBI(4) ROBE2 (3) ASET2 (5) :ROBBI (4) ROBB2(2)
3. ROBB2{3) ~ RAPEI () . ROBB1 (4) BURG (3) Unelear

- Most Conimon Plea/Trial Charge By Yesr '

2001 .2002 . 2003 2004 2005 -

1. THFTI(4) .  Unclear’ _ (THFTL(S) -~ THFTI(4) THFTI @)
2. ASII3()  Unclear ASIT3(3) ROBB1 (3) Unclear
3, ﬁndiear ’ Unelear . 'T.'Ini:!ear " " Unclear - Unclear

- Racial Disparity .
Total number of KC LWOPs (to date): 110
Total number of KC LWOPs with any race confirmed: 101

Total nimber KC LWOPs with race confimméd Black: 59 .
- Percentage of total KC LWOPs with race’ confirmed Black: 58.41%

Total number of KC LWOPs with race confirmed Black and at Ieast one instance of ROBB2: 30
Percentage of total KC LWOPs with race confirmed Black and at least one instance of ROBB2: -
'29.70% oL " ) - .o

Total mumber of KC LWOPs with race cofirmed Hispazic: 1 _
Percentage of total KC LWOPs with race confirmed Hispanic: 0.009%

‘Total nivmber of KC LWOPS with tace confirmed Native American: 1
' Percentagq of total KC LWOPs with race confirmed Nat. American: 0.009%
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 WACDL s
‘ Kevin). Curtls
President

Teresa Mathis
Executive Director

RECEIVED
FEB 04 2008

Office of the Py~ .ader

January 31, 2008

Mr. V. David Hocraffer

King County Office of Public Defense
Waithew Building -

123 Third Ave. S., Suite 400

Seattle, WA 93104

Dear Mr. Hocraffer:

Thank you for requesting WACDL’s input regarding your agency’s proposed
changes to offender case payments. To properly analyze the issues presented and
prepare this submission, WACDL formed a sub-committee which included , among
others, President Kevin Curlls, Executive Director Teresa Mathis, and Board of
Governor member Mark W. Prothero (who is WACDL’s Haison with the King County
Office of Public Defense (KCOPD)). We have carefully reviewed the proposed
change and during this process solicited input from The Defender Association
(TDA), Associated Counse! for the Accused {ACA), Soclety of Counsel
"Representing Accuseéd Persons (SCRAP), and Northwest Defenders Association
(NDA). In addition, the committee obtained information from members of the

* private bar who have accepted appointments from KCOPD in persistent offender
cases. :

After reviewing all of the information, WACDL opposes the proposed
contract changes; In large part because they provide no assurance to the indigent
defense agencles that they will receive adequate and hecessary compensation for
three-stike cases. WACDL believes that the proposed change falis well below
providing adequate payment for these cases. The data we have received from the
indigent defense agencies and private counsel uniformly demonstrate that
persistent offender cases require far more time than the presumptive 36.3 hours
proposed by OPD. We have reviéwed the letter sent by the directors to the King
County Council, which documents that the average hours worked by the agencies
totaled no less than 186 hours per case. (See Letter to King Counsel Members,
enclosed as attachment # 1) The proposed change would assure compensation for
only 20% of that time. .

610 Thisd Avenue

: Suiee 208 -
Seattle, WA 98104
T (206) 623-1302
F (206) 6234257
info@wacdLorg
www.wacdLorg



" January 31, 2008
Page 2

WACDL recognizes that KCOPD proposes to award additional credit on’ a
case-by-case basls. However, the confract language itself fails to list the
circumstances under which the agencles can.expact to recsive credit;. provides no

standards by which the agencies can determine whether they will be compensated . -

once they complete 36.3 hours; and provides no mechanism for resolving disputes .
regarding these issues or timelines for disputed payments or credits. Unfortunately,
this would place-the agencies in the untenable position of assigning attomeys to
persistent offender cases with no assurance of appropriate compénsation. Thepe
can be fittle question that the indigent defense agencies have produced high quality
work and achleved significant results in liigating three-strikes cases. TDA, for
example, has reported an 88% success raie in oblaining reductions to non-_
persistent offender cases. (Ses "The Defender Asspciation Request of Council,”
enclosed as attachment # 2). NDA similarly obtained reductions in twenty of their
twenty-four persistent offender cases. (See -Letter of Eileen Farley to KCOPD,
enclosed as attachment # 3). A substantial potential reduction in compensation,
with no guarantees of payment for additional work done, will undoubtedly
- compromise these results. .

As you well recognize, three-strike cases are among the most serious and
complex cases attorneys can be asked to litigate. The consequences for the dlients
are among the most Severe. Obviously, other than death penaity cases, there are
no cases with such an exireme consequence — the defendant will live in prison until
death. Every defendant in that situation is entitled to the highest quality
representation possible. Adequate compensation is a necessary prerequisite for
sffeclive representation. We know that the King County Office of Public Defense
feels the same way and will continue to strive toward that goal.

WACDL respectfully requests that KCOPD withdraw the proposed contract

change and continue to compensate persistant offender cases in the same manner
.as was done under the 2007 contract. ’

ncerely,

LY

Kevin Curtls
President



A'aaoc:lated Counsel for the Accumed (ACA) oA
Northwest Defenddr Association (NDA)
Society of Council (SCRAP) ’

- The Defendar Association - (TDA) .

November 14, 2007

King County Council Members
King County Courthouse

516 Third Ave.

Seattle, WA 98104

RB: Request For Proviso To Retain Current Payment Structure For
Persistent Offendexr “Three Strikes” Cases

Dear Council Members:.

We are writing to Council members to request a proviso ensuring thar
the current funding structure for Public Defense work on persistent
offender {"three strikes") casaes ba maintained until there ig an
opportunity for it to be considered by outside experts. These axe the
wost serious cases other than Death Penalty cases. All four of the
King County defender agencies share the view that OPD's preposed change
in funding structura Jeopardizes quality representation in this .
important area. : -

The Council has been supportive of Public Defense in the past. We
believe this is an important policy issue and not a2 voutine contract
wmatter. There is no equal bargaining power with orp; agencies cannot
reject a provision in one. aréa without Jjeopardizing their work for -
thousands of indigent clients in othex areag. Thus, the Council plays
an important role in ensuring that the ¢county's public defense policy
1s adhered to in the annual contracting process. The agencies have
been showm to be correct im the past when we identified areas in vhich
OPD contract proposale would have wndermined the quality of
¥epresentation that is important to the County as a matter of policy.

Data shazed with us by the Council show that the agencies average over
186 hours per three atrikes case. Under the current system, the
agencies are compensated on an hourly basis for woxk actually done; oPD
xeviews itemized bills monthly. Under OPD's proposal to begin in 2008,
agencles would receive a presurptive payment for juet 36.3 Yours per
case -~ a pxesumptive average reductionm of B0¥. While OPD says tha
agencles can apply for extra compensation in extraordinary cases, the
agencles' experience is that such applications are often not granted.
Thie makes assigning the case when it is received diffiocult bacause the
amount of time that will be compensated is unknown. .

Despite requests, OPD did not share with us. the data they provided to
the Council showing median craedits {one credit = 12.1 houks) billed by
the agencies on these cases. We only obtained thome data this week
from the Council. The data f£rom OPD raise more questions than they
answex. The median figure is much lower tham the average f£igure apd is
thersfore not a helpful estimate of tha Eime needed on these cases. .

. Attachment 1



Page 2 ACA, NDA, SCRAP, TDA King County Counéil Members

There are other significant gaps in the information OPD has provided to
justify this major shift.

If 2005, OPD experimented with a presumptive 8 credits for a three
strilies case (instead of the 2 now being suggested). That became a
nightmare to manage both for the agencies and for OPD. After one year,
OPD reguested that we return to the 1 credit per 12.1 hours credit
which had been the policy for years. :

OPD*s proposed funding change will alter the model of funding that the
Council has been ‘committed to. When the 3 year funding model was
created, 533 cases were being compénsated at the rate of 1 cradit for
12.1 hours of work. To chamge the curvemt approach will change the
model as currently designed and functionally incrsase the workload for
felony attorneys. We ask the Comnecil to continue to protect

our work in this area by setting policy direction fox OPD.

" We ask thal you offer a proviso that retains the existing payment
structure ‘mtil a study with broad commumity, bar association, and
agencies participation. An. impartial review of the reguired work in
this area may be needed, but it should take place before the current
successful system and 3 year model. '£s changed. We welcome any impartial
review of the quality of our work.

Thank You for' your continued support of the work of the public defense
agencies do on behalf of indigent clients. y

Pavid Chapman Jlens Eileen Farley

ACA Managing Directorxr %7",\ NDA Exacutive Directdr %ﬂ
PR Ao A B tiditiitnbiaetl

Floris Mikkelsen
TDA BExecutive Director

anne Daly
* SCRAP Bxecutive DirectGr



, The Defender Association
810 3™ Avenue, Suite 800, Seattle, Washington 98104
206.447-3900

The Defender Assaciation Request of Cinincil |

JFloris MikkeEen, Director
November 1, 2007 -

-Request: Retain current three year model for funding public defense representation of individuals
facing mandatory life sentences. '

Currently: Defender agencies are paid on a credit system based on hourly work. Payment is for actual
work done. Representation is tailored to the individual client and his/her case. )

orD Propesed Change for 2008: Presumptively three credits total. Only “extraordinary ‘
circumstances” will warrant additional payment. However, results show that the average case requires
more than three credits. :

All Agencies Curréﬁtly Average More Than Three Credits Per Life Case*

The Defender Association Life Sentence Case Résults 2002-2006

Total Number of Cases: 59
Success Rate 88% .
Acquiital, Misdemeanor, . )
Dismissal or Standard Range 68.5%
1 Resolution
Non-Third Strike with Higher
) ) Sent 19.5%
Life Coqvicﬁons ) 12%

" Attachment 2




 NORTHWEST DEFENDERS ASSOCIATION

" 1111 Third Avenue, Sulte 200,.Seattie, WA 98101
Phone:. (206) 6744700 Fax: (206) 674-4702

Tdnuary 14, 2008

V David Hocraffer, Director - - -
King County Office of Public Defense
123 Third Avenue, 42 Fl,
Seattle, WA 98101 .
. Ro: Funding for Dofense of “593* (Persistenf Offender) cases
The Office of Public Défense ('DPﬁ’O has proposed to cut the compensation paid by .
’ ng County for the reptesentahon -of defendants who, if convicted, will be sentenced todiein
prison. These cases, referred to as “593” cases, are among the most challengmg and hlgh stakes
". cases t'or public defenders. Previous ng County Contracts for Legal Services recognized this
" and paid public defender agencies one case credit for every 12.1 attorney hours spent
repr@senﬁog a 593 client. OPD has proposed that in 2008 public defender agencies be. giv.en
 three case credlts per 593 case, presuming 36.3 hours work. Any further credit would reqmre
_ proof o “e:m'aotdnmy oxmmnstanm
In response to this proposal the ng County Councd directed OPD to “co smplete a study
detailmg the ﬁnanclal mpacts of any proposed change on each defender agency and define or '
detall any expected 1mpact on the resources avallable for the defense of the accused." This lefter
,ns in- wsponse to OPD’s request to the agencies for that mformahon _ )
- For 20 of the 24 Nonhwest Defenders Asociauon (“NDA”) clients whose 593 cases - "

conoluded in 2006 and 2007 the prosecutor and the Judge agreed the appropriate resolution was a

Attachment 3 -



dismissal of the charges, a reduct:on of the charge to a mﬁdemeanor, drug treatment or.sentences .
of two, three or five years (See attached list of NDA Completed 593 Cases;) NDA attomeys
spent a total of 4,513 hours, or an average of 138 honrs on each case to achleve these results
None of this would be possible if an attomey had only 36. 3hours, or less ﬂlan a Week, to work
on each client’s case,

The Couneul should not approve any change in the current fnndmg method until OPD has
demonstrated how it will support the level of legal services needed in 593 ¢ cases and that it will
not interpose its judgment of what legal sexvices should or more importantly, should not be
prowded to these clients. A fundmg model that begins with the assumption that an attorney

- should work forless than a week on a case where the client faces a sentence of death in pnson is

inadequate at best and inhumane at worst.

' FINANCIAL IMPACT OF PROPOSBD CHANGE ON NORTHWEST DEFENDERS '

ASSQCIATION

Inihe cdmpleted 593 case of State v Thomas the NDA attotney spent 248 hours working

" anMr, Thomas s behalf, ulhmatelypersuadmgtﬁe State to dismiss all charges. InStatevAnayg
' :the NDA attorney spent 101 hours, ult:mately persuading the State that a sentence of four months

in jail was the appropriate. resoluhon of the charges. The results in these cases, and others on the
attached hst would not have been achieved i in 36. 3 hours ‘

Under the OPD pmposal NDA would have been paid for only 20% of the 4 513 atromey

_.'hom's worked on 593 -cases completed in 2006 and 2007. To do all the work neeessary would
haVe required the services of two and tbree-quarters full-time attomeys OPD’s proposal would

pay for only a half-mne attomey The stark financial chmce for NDA wouldbe to. submd:ze the

‘Hissing attomeys or o not prov1de the legal servwes neoeesary for eft'ecttve reyresentat:on. In



2008 dollars the cost of two and a quatter felony atwmeys lom:nder OPD’s proposal is
approximately $350 000.
LOSS OF RESOURCES AVAILABLE FOR THE DEFENSE OF THE ACCUSED |
The .propo'se_d cap would alsé undermine the quality of repmsentahon in 593 cases, With
onte attorney piimarily dedicated to 593 éases, NDA is shle to respond to erratic assignments
. - ﬁe:_dbly and promptly. For u@pl% NDA re;:eived anew 593 case in the last week of 2007. . _
The assigned attorney spent more than seven houss on the case--meeting the client, reviewing
uutlal discovery, télldng wit§ family members :_md developing a litigation plan. Ifthe attorney
. had been on regular caseload and in trisl or with a fll schedule fhearings set for tho week sho
would ot have been available to begin work immeditely.
 The attorney _hourls and payment assumed by the OPD proposalare not sufficient to
support a full-time attorney, IfNDA has o guess the number of additional credits OPD n;ight
. allow based on ﬂxe-vague_standarfl of “ext‘raordinary circumstances”, the e'xgency could not
" dedicate an experienced lawyet sble to bégin work irmediately, to these clicats. If tho agency
were unable to desiguate one pemon to cover all 593 cases, the depth and experieme prov:ded by
.one attorney ooncent:atmg on these cases would be lost.
. ADM'[NISTRATIVE IMPAC'T OF PROPOSED CHANGES UPON NORTHWEST
DEFENDERS ASSOCIATION
'Ithe proposed fmding chgnge w_oulil.signiﬂ;:mtly increase administraﬁ've costs and slow
the progress of 593 cascs. NDA's 2007 Contrac with King Couny requics an attorney
represennng a 593 client to meet monthly with a supemsor to review “status of investlganon,

pmpamhon and pmsentatxon ofmmgahon pachges, legal and factual issues in the case, the’ .



clieut’s physlcal and mental status, and.any plea bargmmng oﬁ‘ers The agEney presents QPD

wnth 593 lmgatmn plans but the attomey and her supervisor develop the plans,
' OPD's proposal removes the in-office revxeweach5930ase. Instead NDA would be paid
a ﬂat 3 ciedits with any further payiment dependent upon OPD’s assedsment of traordmary
clicumstances”, Rather than developmg a litigation plan that fits the case the attorney must
develop aplan that ﬁts OPD’s assessment of what is appropnate.

‘ Recently when NDA’s Deputy Dueetor negohated fundlng foran “Extmordmary”

eomplex fraud case, OPD required tbree m-pemon meetings each at least 45 mmutes, scheduled
overa three-week penod. Because NDA could not know if it would receive additional credxts
the attorney representing the defendant inthe ‘Extmordmary" case eonhnued tobe ass1gned new
oases. By the time NDA and OPD had completed funding ne'goﬁaﬁons, the attorney had
recexved almost a full month’s allocation of new cases, the bulk of which must be corpleted
before she is free to bengork onthe “Extmordmary” case. This delay slowed the case and if
the client had been'in custody, would have increased Jaxl costs. Iftlns negetlatmn paitern holds -
true for 503 cases, the time spent negotlatmg for additional payment w1ll add to Jall costs.
' CONCLUSION _ o | o :

In support of its ptoposal to reducepayments OPD dlstributed to King Cmmty Couneil
- staffa ehart pm-portmg to show that results in 593 cases are not improved when attomeys spend
. more ttme oft sueh cases OPD’s claim i is mtumvely mtstaken—-earefnl preparatlon is the keyto
success in criminal- defenSe as in all other pursmts OPD’s clann is also wrong on the facts. ts -

. chart meluded only two reeults in 593 cases-a sentence to death in prison and sentences of
anythmg less than death in prison. (OPD has not prov:ded tlns chart to the pubhc defender o
’ agencxes or drscussed tts data or methodology)



o olient aid the client’s family, a case that ends with dismissal of all charges o  short
term of i mcarcerauon is completely different from a case that ends with a-sentence of thirty years '
in prison. In OPD’s chm, complete dismissal of all charges and a sentence of thnty years ate
‘ treated idexmcally ‘OPDs claim that the number of hours worked on a case made no difference
to the outcome of the case ignores this cnhcal d1ffe:ence. The Coincil should not approve a
ﬁmdlng mechanism that starts from this flawed pre:mse.

Very trly yours,

Eileen Farley, Executive Director )
: NORTHWEST DEFBNDERS ASSOCIATION
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Washington Defender Assoclation
110 Prefontaine Place S., Suite 610
- Seattle, Washington 98104

Christie Hedman, Exscutive Director o : ‘ Telephone: {206} 623-4321
Craig Platt, President ) Fax: {206) 623-6420

. February 13, 2008

David Hocraffer

King Gounty Office of Public Defense
123 Third Avenue S., Suite 400
Seattle, WA 98104

Dear Mr. Hocraffer,

Thankyou Tor requesting the Washington Defender Association’s (WDA) input on the King County
- Office of Public Defense proposed changes in persistent offender case payments. The WDA board

has reviewed the proposed changes after asking for input from the four King County public defender
agencies affected. The changes also were analyzed in light of the persistent offender caseload
standard and commentary that was adopted by the WDA board of directors in 2005 when updating
"WOA’s Standards for Public Defense Services.

The caseload standard and commentary are enclosed. The standard states that an attomey should
not handle more thah eight open persistent offender cases at a time (as a full-time caseload).
Attorneys who handle more than four open persistent offender cases, particuilarly if they also have
othér cases, should have co-counsel on every case. The WDA standards assume a full-ime
altomey is working on the 8 cases (or 4 cases if handling them alone) full time to their conclusion. -
Thus they presume no flat rate per case, but that the altorney will be compensated for her actual
time until completion. This supports the present OPD compensation system for 593 cases, and
argues against the proposed new system. v

The ultimate costs of these cases to the siate and.to the client are surpassed only by death penalty
cases. These cases require far more aftorney time and staff and support services than other
felonies. This is not only because the stakes are so high, but also because of the volume of work
these cases demand. A defense attorney representing a client in a “two strikes” or "three strikes"
prosscution must defend the client not only against his or her current charge, but also raise
appropriate challenges to the POAA sentencing scheme. A defender in this context also must
review and pursue any possible challenges to the alleged criminal history of his or her client. As
with the death penalty cases, effective mitigation work is central to the ability to provide effective
assistance of counsel in persistent offender cases. A thorough investigation ¢f mental health
issues, victims' attitudes about punishment, and a comprehensive understanding of the client’s
‘medical, social, family and medical histories are critical and necessary fo developing an effective
persistent offender defense. This infonmation is crucial at every critical stage of the representation,
including negotiating with the prosecutor for a mare equitable resolution to the case, preparing for
and paticipating in trial, as well as advocating effectively at sentencing when necessary.

In light of these factors and others enumerated in the WDA Standards and taking info account the
average number of hours dedicated to these cases the King County agencies (totaling 188 hours
per case), the WDA board opposes the proposed contract change. Presumptive limits afe
inappropriate in cases of this magnitude unless they take into consideration an accurate estimate
of the hours necessary. The proposed limit of 36.3 hours is woefully inadequate.



February 13, 2008
Page 2

Effective representéﬁon is a paramount goal of the justice System. indigent defendants charged
with a third strike offense should not face representation by public defenders who suffer from time
and scheduling demands that make effective reprqsentaﬁon impossible,

We Know you share this same desire for effective representation and therefore urge you to

withdraw the proposed contract language and to continue to provide compensation as .
successfully implemented for the past three years, if further study is required, our organization will
volunteer to participate in any task force or workgroup gathered to address the issue, )

Thank you once again for requesting ourinput” Please feelfree to contact us if you have a.ny ‘
questions or if we could provide you with further information.

_W@d& |

Craig Plait
President

encl, ’



Washington Defender Association
Standards for Public Defense Services

 STANDARD THREE: Caseload Limits and Types of Cases
Persistent Offender ' :

Caseload Standard: Eight open “pe}sistent offender” (life without the possibility c;f.
release) cases at a time. : : -

Commentary:

This standard applies to the defense of “persistent offender” cases, known
colloguially as “two strikes” and “three strikes” cases. A conviction under the
Persistent Offender Accountabliity Act (POAA) results in a mandatory minimum.
“term of total-confinement for life without the possibility of release.”

The Ninth Circuit has held that *as a matter of taw, a sentence of life without the
possibility of parole is significantly different from a sentence of life with-the
possibility of parole....” Grisby'v. Blodgett, 130 F.3d 365, 369-370 (Sth Cir., 1997)
“[citation omitted]. : .

The nature of the penalty was mentioned in a recent Washington court of appeals
~ decision that reversed an assault conviction and a persistent offender finding
"because of ineffective assistance of counsel. In State v. Del avergne, 2004 Wash.
App. LEXIS 1186, 121 Wh. App. 1074 (2004) (unpublished), the court noted that,

1. Notwithstanding the statutory maximum sentence or any other provision of this
chapter, a persistent offender shall be sentenced to a term of total confinement for life
without the possibility of release ‘or, when authorized by RGW 10.95.030 for the crime
of aggravated murder in the first degree, sentenced to death. In addition, no offender
subject to this section may be ellgible for community custody, eamed release time,
furlough, home detention, partial confinement, work crew, work release, or any other
form of release as defined under RCW 9.94A 728 (1), (2), (3). (4), (8), (8), or (), or
any other form of authorized leave from a'correctional facility while not in the direct
custody of a corrections officer or officers, axcept: (1) In the case of an offenderin
need of emergency medioal freatment; or (2) for the purpose of commitment fo an
inpatient treatment facility in the case of an offender convicted of the crime of rape in
the first degree. - .

Rev. Code Wash. (ARCW) § 9.94A.570 - ' ) ) .
The Legislature has made clear that persistent offenders may not be released even
for medical care. . . ] '
“The legislature does intend to clarify that persistent offenders are not eligible for
" extraordinary medical placement.” Rev. Code Wash. (ARCW) § 9.94A.015



For this reason, and because of the emotional toll these cases can take, defenders
* should work in pairs on “two strikes” and “three strikes® cases whenever possible.
Partners assist each other with the workload an provide empathy and support for

)

one another in the face of great responsibility.

When there s a large enough number of persistent offender cases in a given

"defender office or county, it is preferable for the defénse attomey to focus his/her
practice on those cases and not to handle other types of cases. Ifadefense
attorney has a number of other felony cases with frequent court appearances, it can’
be difficult to allocate the necessary time to the persistent offender cases. Not every
county has a volume of persistent offender cases sufficient to support a full-time
attomey or unit of attorneys. Each open persistent offender case should be
considered ons-eighth of a full caseload. : '

in its 2005 public defense contracts, King County took a “presumptive case credit"
approach. Each persistent offender case was considered equivalent to eight felony
cases. If the atiomey time on the case exceeded 97 hours, the defénder office was
* eligible for additional compensation under the County’s extraordinary case credit
system. If the attomney time were less than 96.8 hours, then case credits were
reduced.® This approach proyided the defenders the resources they needed while
providing flexibility in the event that the case takes less attomey time. In 2006, King.
County retumed to an hourly billing system for persistent offender cases, with one
case credit for every 12.1 hours of attomey time. . .

& Tha provision stated: - ' . :
8 case credits upon assignment. If the attomey time when the cass is closed [s less
than 6.8 hours, the Agency will ba debited credits at a ratio of 12.1 hrs to 1 credit
(e.g. 12.1 hrs or less, Agency is debited 7 credits; 12.2 hrs to 24.2 hrs, Agency is
debited 6 credits). if the attorney time in the case exceeds 97 hours, the Agency is
eligible for additional case credit according to the Extraordinary Cases section of
this Attachment I. The Agency shall report monthly to OPD the total attomey time in
each persistent offender case. It is understood that the Agency director or the
director's designee will review the status of all pending persistent offender cases in
the Agency at laast monthly and will discuss the cases with the altorneys '
representirig the clients. Such review will include the status of investigation,
Preparation and presentation of mitigation packages, legal-and factual issues inthe
case, the client's physical and mental status, and any plea bargaining offers. :

The extraordinary cases section states that the case shall ba given extra cradils if the E
nature of the case requires such exira credits, based upon a written application from the
Agenoy for additional credits and negotiation between.OPD and the Agency. Facfors
entering into the awarding of exira credits include, but are not limited to: amount and
~ complexity of evidence; complexity of legal issues; number of defendants; and, actual
- length of trial. The Agency application must be specific about the work to be done, the
estimated length of time to perform the work, and the personnel that will be assigned to
- perform the work, s : o



Defenders must review whether the prior conviction can be counted as a "strike” in
calculating the afferider score or as a predicate “strike”® Because the goal in these
cases is often setllement, rather than trial, counsel 'should prepare challenges to
each potential “strike” before the settiement negotiations. '

If the defeﬁdant’s previous conviction(s) were lrﬁpoSed under the laws of another
state or under federal law, to count as "strikes” they must be comparable to “most
serious offenses™" or to serious sex offenses!! under Washington law in the "three

tactical evaluation, and no risk’ would have been incurred by pnesehting the profferéd
. evidence.” /d, ‘

The scopa of the statute is broad, and counsel must be familiarwith all of its
elements;

"Persistent offenderis an offender who:
- (8) () Has been convicted in this state of any felony considered a most serious offense; and

(i) Has, before the commission of the offense under (a) of this, subsection, been convicted
as an offender on at least two separate occaslons, whether in this state or elsewhere, of
felonies that under the laws of this state would be considered most serious offenses and -
would be included in the offender score under RCW 9.84A.525; provided that of theé two or
more previous convictions, at least one conviction must have accurred before the
commission of any of the other most serious offenses for which the offender was previously
convicted; or . ' ’

{b) () Has been convicted of: (A) Rape in the first degree, rape of a child in the first degree,
child molestation in the first degree, rape in the second degree, rape of  child in the
second degree, or indecent liberties by forcible compulsion; (B) any of the.following
offenses with a finding of sexual mofivation: Murder in the first degree, murder in.the
second degree, homicide by abuse, kidnapping in the first degree, kidnapping in the
second degree, assault in the first degres, assault in the second degree, assault of a child
in the first degree, or burglary in the first degree; or (C) an altempt to commit any crime
listed in this subsaction (32)(b)(i); and . . '

., (i) Has, before the commission of the offense under (b)() of this subsection, been
convicted as an offender on at least one occasion, whether in this state or elsewhers, of an
offense listed.in (b)(i) of this subsection or any federal or out-of-state offénse or offense
under prior Washington law that is comparable to the offenses listed in (®){) of this
subsection. A conviction for rape of a child in the first degres constitutes a conviction under
()M of this subsection only when the offender was sixteen years of age orolder whenthe -
offender committed the offense. A conviction for rape of a child in the second degree
constitutes a conviction under (b)()) of this subsettion only when the offender was seighteen
years of age or older when the offender committed the offenss,

Rev. Code Wash. (ARGW) § 9.94A.030

B RCW§0.4A03008) |
" RCW §9.94A.03032)(b)



emotional weight to bear, and defense attomeys should offer thelr clisnts as much
support as they can. . T . . .

Finally, defense attomeys.must prepare for negotiatiori by researching possible
‘alternative charges, and discussing these options with their clients. Amed with
mitigation material and challenges to the previous and current “strikes,” attomeys.
can be successful in convincing prosecutors to agree to a lesser charge,
sometimes for a greater sentence than nomally accompanies the lesser charge,
but for significantly less than a life sentence without the possibility of parole. A

. Number of cases which began as persistent offender cases have resulted in pleas
to less sérious felony or misdemeanor charges, and some have been dismissed
following intensive defense work.
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King counq‘ ‘
Office of Public Defense
Department of Human Servi

" 322 Sruith Tower :
Seattle, Washington 98104

286-7582 stratio
(205) 296 yoaz Adminl n
-(206) 296.0587 FAX

Apri 4, 1994 . . - . REVISED
TO: Agency Directors ' o

FM: James C. Cran, Administra'to@/

RE: 593 Case Credits

Per our discussions regarding the work required for cases filed by the Office of the
- Proseouting Attorngy (OPA) as, those fallihg under the provisions of Initiative 593, 1.
proposed the following be-in effect for all cases so identified an April 1, 1994;

®  the Agency will track and reportto OPD by the 5th working day of the following
manth the number of attorney hours, investigator hours and Support staff hours
« Spent on each 593 case; - v

monthr
- credit will be assig'ned on the basis of 1 credit per12.1 (1820 w. ear
. _divi by 150 caseload) attor ey h u credits per month per
case; . . : .

®  credits for 593 Cases will be given from already contracied felony credits, and
will continue only so long as there is available credit resource available; and

* . this'procedure will be reviewed. at the end of each month 1o determine it's
continued usefulness, and to determine the amount of resource required to staff
593 cases; o ’

L] once the credit "value” of 593 cases is éstablished, Qpp and the Agency will
execute a contract maodification establishing the conditions, including credit, for
593 cases. ) : .

Please review and add ydur comments, if any, so that we can proceéd.
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King County Executive
GARY LOCKE
September 9, 1994 ' .
Tha Honorable Kent Pullen, Chair
Maetropolitan King County Councit
Room 1200.
COURTHOUSE
RE: ot Proviso Response - Initiative 593 Impac

.Dear Councilmember Pullen:

The King County Council, in adopting the 1994 budget, directed that the Office of ‘Public
Defense (OPD), in conjunction with other affected criminal justice agencles, prepare a
Teport on the impacts of Initiatlve 593-tha Persistent Offonder Act. In order to meet this
directive, OPD convened a work group of represantatives from Adult Detention, Superior -
Court/Judicial Administration, Public Defense, Prosecuting Attomsy, and the Office of
Financial Management. This work group hds met regularly to coordinata information and

assess impacts to the criminal justice system.

Several areas of potential impact to the eriminal justice system have ‘been identifiad by
each agency involved. Tha major finding of the work group, however, is that given that
only one Persistent Offender case has progressed to completion, it would be premature to
base any conclusive findings 'on the amount of information available. :

The response to the budget proviso was requested for September, 1994; Given the lack of
data available, | am forwarding ‘an interim raport.

Members of the wark group will continue to monitor inforrﬁation and reconvene at a time
when casss filed as Persistent Offenders through October, 1994 have been completed.

- This will ensure that the Council receives the most up-to-date information for its budget -
deliberations. - ‘

- Sincersly,

Gary Locke
King County Executive

Enclosure

¢c:  The Honorable Anne Ellington, Judge, King County Superior Court .

- . The Honorable Norm Maleng, Prosecutor, Office of the Prosacuting Attornay
Mayreen Morris, Chief Financial Officer ‘
Jan Michels, Director, Department of Judicial Administratior

- Art Wallensteln, Director, Departmant of Adult Detention
Barbara, J. Gletne, Diractor, Department of Human Services
‘ 593 Work Group . ) .
400 KING COUNTY COURTHOUSE' §16 THIRD AVENUE SEATTLE, WA 98104 (2062964040 296-0200TDD 296-0194FAX

< King Counly s an Equal Opportuniy/Affmative Action Employer and. comoliss with the Amaricans with Dicahiliviae ane 85



INITIATIVE 593 IMPACTS
PROVISO RESPONSE

. BACKGROUND

On November 8, 1993, the voters of Washington State passed Initiative 593
which went Into effect on December 3, of the same year. The initiative, also
know as "Three Strikes, You're Out”, mandates life imprisonment without
parole for any defendant convicted three timas for any of the 40 felony charges
included in the Initiative. The Initiative applies to convictions which occurred

prior to the passage of the Initiative, and to both in-state‘and out-of-state
convictions. . : :

il.  PROVISO

The King County Council, In adopting the 1994 budget, directed that the Office
of Public Defense (OPD), In conjunction with other affected criminal justice
agencies, prapare a report on the impacts of Initiative 593, OPD convened a
wark group of represéntatives from Adult Detentlon, Office of Financial
Management, Prosecuting Attorney, Public Defense, and.Superior Court/Judicial
Administration, to study the issue.

-

HI. EA L CTED BY INITI

To date there have been sixteen {16) cases brought to the attention of the
judiclary and defense as possible Persistent Qffenders. Of these, eight (8)
have been filed as such by the Prosecuting Attorney’s Office (see attached
table “Peorsistent Offender- Defendants”). Of these cases only one has been
completed through the sentencing phase. Two others have completed the guilt
phase and are awalting the sentencing phase.

In order to assess impacts, the work group compared the criminal justice

processing of potential Persistent Offender cases to the way in which these

cases would have been handied had Initiative 593 not passed. These
differences are depicted_ in the chart “Parsistent Offendar Case Processing”,

The work group established that there would be significant differences in the

. processing of these cases. However, given the extremely. small numbers of
Persistent Offender cases that have actually been completed, it is the opinion of
the work group that there is far too little information and far too few cases that
have-gone through the King County criminal justice system to be able to draw -
accurate or final conclusions about patential impacts. Cases from other
jurisdictions across the state-provide little further, Information. " A recent survey
by the Washington Assoclation of Criminal Defenss Lawyers (WACDL) collected
information on.only six additional cases, five (5} In Snohomish County and one
(1) in Whatcom County. : . ' -

The work group belleves that more cases will have to be completed in order to
be able to have enough Informatlon to allow thoughtful or useful analysis to
assess and quantify the potential effect these cases will have. What follows
then, Is a qualitative description of likely Impacts to the affected agencles.



Superlor Court anticlpates a Substantlal increase In the number of
requests for expert service to be provided at public expense. This would
include investigation costs for those cases assigned to a member of the

- OPD Assigned Counsel Panel {agencles” investigation costs are ¢ rently -
- handled within the contracted budget). In addition, for Assigned Counsal
as well as contract defenders, there will likely be Increased expert- .
witness costs, and psychological and mental health evaluations for
alleged Persistent Offenders. . .

IV.  SUMMARYASSUES

According to the irformation provided by King County criminal justice a encies,
it is too soon to be able to accurately quantify the impact of Initiative 593 ‘
"Three Strikes, You're Out.” To date only one case has reached completion.
Any conclusions regarding impacts would be premature and based on.
insufficient information.

--The work group was able to establish severat points of information. These "
include the following: . :

. The Washington State Sentencing Guidelines Commission. originally
estimated that there woisld be twenty-nine (29) Persistent Offender cases
in King County in 1994. To date, sight (8) have been filad. The majority of .
these are robbery chaiges (7) with 1 murder charge. The work group
anticipates at this time that there ‘will be fewer cases than originally
estimated, likely fallirig in the 12 - 16 range.

. Of the eight cases filed, only 1 has been completed to date. This case
is considered unique due to the defendant’s personal circumstances.
Two other cases have finished the trial phase; the seniencing phase has
ndt yet begun. . . o

L] Each agency involved was reqﬁired to develop new policies ‘and
procedures in order to process these defendants ‘and determine Impacts.
. These procedures are now established. T

® _ "All members of the criminal Justice ‘system anticipate that nearly all

" persistent offendar defendants will plsad not guilty ;and demand a jury

. trial. The fact that virtually all of these cases will now go to trial, will
have substantial workload impact for most agencies. .

.® . Each agency is currently in the process of identifying the cost of new
procedures and associated worklcads. Some of these costs may be
absorbable within agencles’ current budgets. Some costs will require
additional resources. -An agency breakdown indicates the following -
workload impa‘ct;.: -

tDef e : Increased average daily Population of an
estimated eleven Inmates; increased correction officer costs for transport
to court; - . . :



) .. Ig:n . :=;|DlspoISentence .ontenca .
Defendant

signmént{Status Data
94-1-00144-9 Robb 2 | 3/7/94 farc- a
~ _ Gaisford
93-1-06019-6 Robb 2 | 2/7/94 |SCRAP  [Guilty; not yet
' entenced .
. 194-1-00443-0|Robb 1° TDA [Pled Guilty/Life
194-1-0092-6 Jatt  |3/16/94 [rDA. Hung Jury; 2nd
_|Rabb 2 . ftrial. pending
| 94-1-01668-0/Robb  3/28/94 TDA . |Guilty; not yet
] - ‘ sentenced

94-1-01 314-5 |Murder {3/28/94 |p/C- Minor
. 1 . .

94-1-01095-2 IAtt 4/26/24- [SCRAP - |Guilty; not

Robb 2 jsentenced
94-C-01272-6[Robb 1 893 . [NDA'  |Defender
' ever Researched
Filed . '
94-1-02549-6 [Robb 1 [593 TDA Guility on charge
Never o
Filed
94-1-02799-5 [Robb 2 |8/6/94 ° [TDA . - |Pre-trial, trial
e . 10/03/94
'94-1-04365-9 jRobb 2 593 ISCRAP -~ |~
Never
L Filed
94-1-04491-1 [Robb 2 |8/3/94  lsCRAP
[ 94-1-03102-0 {Arson 1593 TDA Guilty on charge|
. i over ' :
fled
194-1-06154-3
94-1-04575-6

94-1-05017-2
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