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STAFF REPORT

SUBJECT:

2003-0218 – AN ORDINANCE relating to the operation and maintenance of the Central Link light rail system by King County on behalf of Sound Transit, and adopting an agreement between King County and the Central Puget Sound Regional Transit Authority.

BACKGROUND:
Proposed Ordinance 2003-0218 authorizes the executive to execute an intergovernmental agreement between King County and Sound Transit, which provides that Metro Transit will operate and maintain Sound Transit’s Link Light Rail system.

In June 2002, the Council adopted Ordinance 14396, approving the Downtown Seattle Transit Tunnel (DSTT) Agreement.  This Agreement established terms for joint use of the DSTT by Link Light Rail, Sound Transit’s Regional Express buses, and Metro Transit buses.  The County continues to own the DSTT.  Sound Transit is guaranteed access to it in exchange for compensation to the County including payment of a share of Tunnel-related debt.  In general, the 2002 Agreement deals with Link capital project issues and costs.
The 2002 DSTT Agreement required Sound Transit and the County to negotiate the Light Rail Operations and Maintenance Agreement that is now before the Council.  The Light Rail O&M Agreement covers operation of the entire 13.9-mile Light Rail initial line, including the Tunnel and the Merge Area to the south where railcars and buses will share the right-of-way.  The Agreement will cover a period of about 11 years, from now through the first five years of Light Rail operations.  It focuses on operational issues during a Start-Up Period – the 36 months before the Passenger Service Date (PSD) – and the first five years of Light Rail operations following the PSD.  This five-year period is expected to begin in July 2009 and continue through July 2014, though these dates may change.  If the Council and the Sound Transit Board do not approve the Light Rail O&M Agreement, the County could require, or Sound Transit could opt, to buy the Tunnel at a price to be negotiated.

The Light Rail O&M Agreement seeks to identify all activities needed to run Link Light Rail and to create an administrative structure for carrying them out, communicating information about them, paying for them, and making changes as needed.  Start-Up work, service planning, operations, maintenance, safety, security, paratransit, performance, compensation, risk, and termination are among the matters addressed in the Agreement.  This staff report highlights a number of issues and includes an annotated table of contents for the Agreement.

Administrative Structure and Work Program (Section 3.0)
Sound Transit will be responsible for policy decisions on a broad range of Link-related matters, including the budget, service schedule, image, configuration management, and media relations.   Sound Transit will pay directly for certain items including maintenance materials and supplies, power to run the Light Rail Vehicles, fare enforcement, insurance, and Ticket Vending Machine maintenance and operation.
Metro Transit will establish a separate Rail Section to operate and maintain Link Light Rail vehicles, tracks, and facilities.  Staffing is estimated at 161 FTEs; Exhibit N-2 is a Rail Section staff chart.  The Rail Section will report to Metro Transit’s General Manager but will implement policies set by Sound Transit.  Any labor agreement covering Rail Section employees will be negotiated by Metro Transit.
The County will also provide services relating to safety, human resources, customer services, contracting support, finance-budget-payroll, hazmat, environmental compliance, training, and security.  The Agreement and Exhibits specify in detail the Work Program to be carried out by the County.  For example, Section 7 details Operations responsibilities and Section 8 and Exhibit D spell out Maintenance responsibilities.  
The County must meet performance standards detailed in Exhibit C and must provide monthly performance reports to Sound Transit as specified in Exhibit L.  The County will establish incentive programs, subject to Sound Transit approval, to encourage outstanding performance by Rail Section employees.

The County is required to issue third-party contracts for services listed in Exhibit F, including pest control, window washing, rail ultra-sonic testing, fiber cable testing, and snow removal.  Sound Transit will contract out for ticket vending machines, fare enforcement inspectors, and station security at non-Tunnel stations.

Compensation
The Agreement’s detailed work plan is used to identify a Baseline Cost, the “annual cost of the County’s Work to provide the scheduled level of service in the Central Link Operations Plan.”  The Baseline Cost does not include Sound Transit payments to the County for DSTT operations, a share of paratransit service in the Central Link corridor, or Start-Up costs. 
The initial Baseline Cost of $16,090,243 in 2003 dollars was established by identifying expenses, including labor and non-labor costs attributed directly to Link and labor and non-labor costs shared with other County operations.   Exhibit N defines these expenses and their estimated costs.  The total Link annual budget is $31.9 million in 2003 dollars; this includes payments to the County for Paratransit ($930,000) and DSTT operations ($2.7 million), expenses paid directly by Sound Transit, and a 10% contingency.
Projected Baseline Costs are calculated by taking the 2003 dollar cost estimates and applying projected Seattle CPI-U inflation for future years.  Exhibit N includes a five-year cost estimate from July 2009 through July 2014 of $100,919,630 for the County’s share of Link operations.  When paratransit and DSTT operations are included, the total payment to the County is estimated at $124,111,245 over the five-year period.  These figures are in Year of Expenditure dollars since they are adjusted for inflation.
Starting in 2004, Sound Transit and the County will meet annually to review and adjust the Baseline Cost.  The annual review will include a comparison of performance by a peer group of at least three other light rail transit systems.  Changes in the Baseline Cost must be made by mutual agreement, and can result from changes in:

1. The Operating Plan;

2. Assumptions used to develop the Baseline Cost;

3. Sound Transit management or policy decisions that affect the Work;

4. Inflation as measured by the Seattle CPI-U;

5. Economic costs evidenced by objective measures of changes in resource costs;

6. Technology, procedures, or regulations.
The Baseline Cost is called a “not to exceed” cost:  Once it is set, the County may not exceed it without written permission from Sound Transit.  However, the County shall not be required to subsidize Sound Transit for the performance of Baseline Cost work.

As the Agreement notes, the County has unparalleled experience in operating a major transit system.  Because Sound Transit contracts for rail and bus service, it has no such experience.  Accordingly, the County may face a significant challenge in communicating effectively with Sound Transit about operational issues, performance indicators, and cost changes.  Indeed, Sound Transit staff identifies cost control issues as “key risks” for Sound Transit from the Agreement.

Start-Up Costs – Sound Transit will pay the County for agreed-on costs during the 36-month Start-Up period.  Exhibit G is a preliminary scope of work.  Sound Transit estimates the Start-Up costs at $17.36 million in Year of Expenditure dollars.  Although these costs are included in the Link project’s capital budget, the Start-Up tasks will prepare for operations and maintenance of the Light Rail system.
Paratransit – Through this Agreement, Sound Transit commits to pay a share of paratransit service costs within the Central Link service area, a linear corridor three-fourths of a mile in any direction from the light rail alignment (map, Exhibit K).  The County will continue to provide paratransit services.  Sound Transit will pay half the costs of paratransit trips that begin and end within the service area corridor, and half the costs of registration and certification for paratransit riders within the service area corridor.  Annual Sound Transit payments to the County are estimated at $930,000 in 2003 dollars.

Tunnel Operating Costs – The 2002 DSTT Agreement defines most of the DSTT-related costs to be paid by Sound Transit.  During the initial Link operations, Sound Transit will pay 40% of operating costs.  The Light Rail O&M Agreement clarifies that Sound Transit will pay 17% of DSTT operations and maintenance costs during any period between the end of the Tunnel Construction and the Passenger Service Date.

.
Safety (Section 11.0)
Section 11.0 identifies safety plans to be implemented and maintained by the parties, including a System Safety Program Plan and an Accident Prevention Plan.  The County and Sound Transit will participate in a jointly developed system safety committee.  The County shall maintain an Accident Review Board to evaluate preventability of accidents.  The County shall investigate and document Link-related accidents or safety incidents.  WSDOT will conduct a triennial audit of Central Link’s System Safety and Security Program Plan implementation.

Security (Section 12.0)
As part of its System Security Program Plan, Sound Transit will implement its Central Link Security Plan in consultation with the County.  The County will provide commissioned officers for some security functions, paid for by Sound Transit at an hourly rate.  Sound Transit will also purchase security services through third party contracts.  The County will continue to provide security in the DSTT, with Sound Transit paying a share of costs.
Dispute Resolution (Section 25.0)
The Dispute Resolution mechanism includes the following steps:  (1) Sound Transit’s Link Operations Manager and the County’s Deputy Transit General Manager try to resolve the dispute; (2) if they cannot, either party can refer the issue to Sound Transit’s Link Light Rail Director and the County’s Transit General Manager; (3) if they are unsuccessful either party can refer the dispute to Sound Transit’s Executive Director and the County’s Director of Transportation.  Legal action is possible only after these steps have proven unsuccessful.  By mutual agreement, the parties can pursue non-binding mediation, but there is no provision for binding arbitration.  As a final recourse, either party can move to terminate the Agreement.

The Agreement, including the Exhibits, tries to provide detailed direction and objective criteria to address key issues such as service quality and cost changes.  Nonetheless, good faith efforts by both parties will be needed to resolve any serious disputes that may arise.

Risk Management (Section 28.0)
Risk will be addressed through several mechanisms.  Sound Transit will pay for insurance relating to Link Light Rail operations, and Section 28.5.2, Coverage, lists eight categories of insurance and amounts of coverage.  If Sound Transit proposes to purchase a different amount of insurance, and the County does not agree, the matter may be submitted to the dispute resolution process.  The County and Sound Transit, their officers, officials, employees, and agents are covered by the insurance with respect to liability rising out of County operation of light rail.
In addition, the County, using Sound Transit funds, will create a Link Risk Fund to handle claims relating to Link operations.  The County will not pay into this Fund; an independent actuary retained by the County will determine the amount of Sound Transit’s payments to the Fund on an annual basis.  By the end of 2006, Sound Transit and the County must agree on procedures for administering the Link Risk Fund.

The County will be responsible for property insurance on the DSTT, the DSTT Annex, Merge Zone, and Control Center.  Sound Transit will pay a share of these insurance costs comparable to its share of common DSTT costs, initially pegged at 40% but subject to change as Sound Transit’s share of Tunnel use changes.
Termination (Section 30.0)
Either the County or Sound Transit can terminate for convenience with 12 months prior notification.  Alternatively, if one party fails to carry out its obligations under this Agreement, the other party can provide written notice declaring this failure an Event of Default, after exhausting the dispute resolution process.

If the County terminates for convenience, for the remainder of the period covered by the Agreement, the County cannot require Sound Transit to purchase the DSTT and Sound Transit will retain the right to use the DSTT for Light Rail and Regional Express Bus operations.  In any other case of default, either Sound Transit may opt, or the County may require, Sound Transit to acquire the DSTT on terms to be negotiated.

Effective Date and Term (Section 34.0)

The Agreement takes effect when both parties sign it and expires five years after the Passenger Service Date or December 31, 2015, whichever is earlier.   If they want, the two parties can extend the Agreement for additional five-year periods.
ATTACHMENTS:
1.  Proposed Ordinance 2003-0218 including Attachment A,
Intergovernmental Agreement and Exhibits
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Dave Regnier, Office of the Prosecuting Attorney
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