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SUBJECT

AN ORDINANCE relating to emergency declarations; amending Ordinance 3441, Section 5, as amended, and K.C.C. 4.16.050 and Ordinance 12163, Section 3,  and K.C.C. 12.52.010; and declaring an emergency.
SUMMARY

Under current county code, the executive can, after the Declaration of Emergency, waive many of the county’s procurement and contracting requirements in order to address the effects of an emergency or disaster.  This Proposed Ordinance is intended to allow the county executive to declare an emergency in preparation for any likely emergencies, rather than having to wait until after an emergency occurs.  The executive is requesting this authority to ensure the county is properly prepared for any flooding that stems from problems related to the Howard Hanson Dam on the Green River.

Background  When an emergency or disaster occurs, federal, state, and local governments have the ability to suspend or waive a variety of regular county requirements.  In King County Code:
"Emergency" or "disaster" means an event or set of circumstances such as fire, flood, explosion, storm, earthquake, epidemic, riot or insurrection, which demands the immediate preservation of order or of public health or the restoration to a condition of usefulness of any public property the usefulness of which has been destroyed, or where delay will result in financial loss to the county or for the relief of a stricken community overtaken by such occurrences or which reaches such a dimension or degree of destructiveness or warrants the executive to proclaim a state of emergency.”

The “Proclamation of Emergency,” also know as a Declaration of Emergency, allows the executive to suspend or waive a variety of county requirements.  For example, after a declaration, the executive can suspend rules related to procurement, contracting, and permitting, thereby streamlining these processes.  However, these waivers also limit council oversight of these processes.  Nevertheless, the executive is required to file the declaration with the Clerk of Council within two days of the declaration.
When the county is operating under a Proclamation of Emergency, existing code requires that the executive report, in detail, such emergency expenditures to the county council within 45 days of determining an emergency.  Waivers for contracts, which when combined for each emergency exceed $250,000 or are in excess of existing agency appropriation authority, are required to transmitted to the Clerk of the Council no later than 10:00 a.m. the second business day after the waiver is issued.  Under current code, any emergency waiver would continue until terminated by order of the executive or action of the council, or until it expires 10 days after the contract is entered into.  The council may extend a waiver beyond the 10 day period by motion.  Any contract entered into under a Proclamation of Emergency is required to contain provisions allowing the county to terminate the contract for convenience or as a result of the expiration or termination of an emergency waiver.  Under the county’s emergency provisions, reasonably necessary expenditures to respond to the emergency, even when there is no or insufficient appropriation authority, will not result in contracts or purchases being null and void.  The code requires instead that if the responsible director determines that the expenditures were made in excess of an appropriation, the executive will request an appropriation, specifying the source of funds.
In general, when the county declares an emergency, the state and federal governments are requested to issue similar declarations.  A state Declaration of Emergency allows for the use of resources that would not otherwise be available within the disaster area—specially, the mobilization of the state National Guard forces.  A federal Declaration of Emergency allows the affected jurisdictions to seek support and some financial reimbursement through the Federal Emergency Management Agency (FEMA).  Federal reimbursement can be for mitigation costs before a disaster occurs or for actual the damage costs of a disaster.  The federal government has very limited mitigation funds, and will only fund disaster damage reimbursement after the Declaration of and Emergency by the President.
Potential Flooding  After the record rainfall in January 2009, the U.S. Army Corps of Engineers (Corps) discovered two depressions on the right abutment adjacent to the Howard Hanson Dam.  The Howard Hanson Dam, which is owned, operated, and managed exclusively by the Corps, is the primary flood protection facility for all of the lower Green River Valley.

The Corps is currently assessing the damage to the right abutment and has indicated that it will reduce the amount of water stored behind the dam in order to protect the integrity of the facility.  Reducing the amount of stored water increases the risk of flooding downstream in the Green River Valley.

The Corps has jurisdiction over the Howard Hanson Dam, however, the levees and other flood protection facilities along the Green River are not part of the Corps’ flood control system related to the dam.  These locally controlled levees and flood control protections were designed only to supplement – not replace – the flood protection provided by the dam.  Nonetheless, King County and the King County Flood Control District (District) are working to help prepare for potential flooding in the Green River Valley.  The District is a local special-purpose government that provides funding and policy oversight for flood protection projects in King County.  King County develops and implements the annual work program for the district.

The District, the county, and cities in the Green River Valley are all working on emergency response preparations.  This includes significant outreach to citizens and businesses and identifying and obtaining resources such as informational materials, emergency supplies, sandbags and other critical emergency response equipment and supplies.

Proposed Ordinance  This proposed ordinance as transmitted would allow the executive to proclaim an emergency for “situations that create a significant threat of those events or circumstances” where the circumstances are the anticipated flooding along the Green River.  This language was intended to allow the executive to waive procurement and other rules in anticipation of flooding rather than after the flooding occurs.  

Nevertheless, the language of the transmitted Ordinance is overly broad and would allow the executive to declare an emergency for any perceived threat, whether related to the Dam or not.  Council staff, in consultation with executive staff, have discussed this issue related to the transmitted Ordinance and have prepared an amendment that would allow the executive to proclaim an emergency in anticipation of flooding related to damage at, or around, the Howard Hanson Dam.  The proposed Ordinance would add other definitions that need clarification.
Emergency Clause  The executive has notified the council that is Ordinance is time sensitive and have asked that the council pass the legislation with an emergency provision to ensure prompt implementation.
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