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SUBJECT

[bookmark: _Hlk88568171]Proposed Ordinance 2021-0356 would approve an application for renewal of a franchise with Sprint Communications Company L.P. for the use of certain road rights-of-way (ROW) in unincorporated King County for the construction, operation, and maintenance of wireline telecommunications transmission facilities.

SUMMARY

King County Code 6.27 requires private or municipal corporations to obtain a franchise for the use of ROW by submitting an application to the Facilities Management Division and receiving approval from the Council. Each applicant pays a franchise application fee and reimburses the costs incurred by the County for reviewing and processing. 

The previous 25-year franchise expired on May 22, 2014. Sprint Communications Company L.P. ("Company") and the County negotiated a tentative franchise agreement to update the franchise terms and serve as a renewal of the current franchise. The non-exclusive Franchise Agreement is included as Attachment A to the proposed ordinance.

The duration of the Agreement would be ten years, with various opportunities for amendments throughout the life of the Agreement as well as the option for the Department of Information Technology (KCIT), on behalf of the County, to grant an extension for up to an additional fifteen years.

BACKGROUND 

King County has the authority through Revised Code of Washington (RCW) 36.55.010 to grant franchises for the use of the right-of-way of county roads for the construction and maintenance of utilities, including gas pipes, electric light lines, sewers, and other facilities.

King County Code (KCC) 6.27 requires private or municipal corporations to obtain a franchise for the use of the ROW, which must be consistent with the specific criteria laid out in that section of code. The application must be submitted to and negotiated with the Facilities Management Division (FMD) and approved by the Council.

KCC 4A.675, together with KCC 6.27.054, sets forth fees and charges to be paid for by the franchise applicant. These fees include: 

1. A franchise application fee of $2,500;
2. An advertising fee, which includes the full advertising costs associated with the application; and
3. A surcharge to recover the actual costs incurred by the County in reviewing and processing an application.

The fees described above include only those related to the franchise application. Throughout the life of the agreement, additional fees may be charged, including for permit applications for work in the ROW.

The term of the previous 25-year franchise expired on May 22, 2014. The proposed Agreement would serve as a renewal of the franchise. 

ANALYSIS

The proposed ordinance approves the Company's application to renew a non-exclusive franchise agreement in order to use ROW in unincorporated King County for the construction, operation, and maintenance of wireline telecommunications transmission facilities. The Agreement would last ten years from the date it is effectuated, with an option for the KCIT Director and Chief Information Officer to approve an extension for up to fifteen additional years. 

The proposed Agreement could be transferred to another entity if the Company chooses to do so. The transfer would require approval of the Council. 

Per KCC 4A.675 and KCC 6.27.054, the Company was required to pay a franchise application fee and to reimburse the County for actual costs incurred in reviewing and processing the application when costs exceed what is covered by the application fee. The costs related to processing the Company's application did not exceed the $2,500 application fee. 

Work in the ROW

Under the terms of the proposed Agreement, the Company would be required to receive ROW construction permits from the Real Estate Services Section (RES) and would have to restore the ROW to at least its previous condition. The exception to this is for emergency work, where the Company or the County could take corrective actions without first obtaining a permit to correct a situation posing immediate danger. The need to take immediate corrective action, however, does not relieve the Company from its obligation to obtain a ROW construction permit or any other permits necessary for the corrective actions. 

Franchise Compensation

Section 14 of the proposed Agreement reserves the County's right to receive compensation from the franchisee in return for its use of the ROW. Wireline communication is different than water and sewer ROWs and a change to the King County Code would be necessary to impose compensation for use.

Amendments and Modifications 

Amendments to the Agreement
Amendments to the Franchise would be able to occur under the terms of the proposed Agreement. Council approval is required for most amendments to the Franchise. The following exceptions are amendments that would not require Council approval:

· The Franchise Area could be amended;
· The Director and Chief Information Officer of KCIT could extend the term of the Agreement for up to fifteen years past the original expiration date;
· The County could exercise its authority to receive compensation for the use of County ROW by notifying the franchisee. Negotiations on an amendment to the Agreement would begin within thirty days of that notice. If parties are not able to reach agreement, that would be a basis for default (see Section 14); and,
· The County Risk Manager could amend the “Insurance” section of the proposed Agreement at every amendment or at the end of every five years of the Agreement.

Incorporation or Annexation
If any portion of the ROW is incorporated or annexed into a city during the term of the Agreement, the affected portions of the ROW would be removed from the Franchise Area.

Road Vacation
If any portion of the ROW is vacated during the term of the Agreement, the franchise would be automatically terminated with respect to the vacated portion of the ROW. 

Default

The County may terminate the Agreement if the Company defaults on any term of the Franchise. Section 24.4 would set up a default resolution process wherein the Company would be required to address the default. The County may suspend, withdraw, or decline to issue any ROW construction permits while the Company is in default.

Dispute Resolution 

In the case of disputes that may arise throughout the duration of the proposed Agreement, Section 24.5 would set up a dispute resolution process wherein the Company and the County would be required to meet within thirty days to make a "good-faith effort" to achieve resolution. If resolution is not reached, the Company and the County would enter into mediation at their own expense. If resolution is still not reached, the Company or the County could either follow default procedures or seek other remedies laid out in statute.

The Council’s legal counsel has reviewed the proposed Agreement and identified no major issues.

INVITED

· Tommy Lee, IT Manager, King County Department of Information Technology

ATTACHMENTS

1. Proposed Ordinance 2021-0356 (and its attachments)
2. Transmittal Letter
3. Fiscal Note
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