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Government Accountability and Oversight Committee

STAFF REPORT
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SUBJECT

An ordinance authorizing the executive to enter into a renewal of cable television franchise 5602 with WAVEDIVISION I, LLC, (Wave) for a period ending July 31, 2023.

BACKGROUND

The Federal Cable Act (47 U.S.C. Sec. 521, et seq.) and regulations and orders issued by the Federal Communications Commission (FCC) authorize local governments to negotiate franchise agreements with cable television providers.  This authority of local governments is fairly narrowly prescribed and the subject in general is a bit arcane.  For that reason this background discussion will provide a brief primer on King County’s role in granting franchise agreements to cable television companies.  

Cable television companies must negotiate separate franchise agreements with every city, town and county in Washington state where they want to operate.  Conversely, a few other states have adopted statewide franchise laws, which transfer franchising authority from local government to a state entity.  In such states, local governments have no role in development of the franchise agreement. 

In unincorporated King County two cable television companies have franchises: Comcast and Wave. Comcast has approximately 54,000 subscribers (customers) in unincorporated King County, mostly near the boundaries of incorporated cities and on Vashon Island.  Wave has approximately 1,700 subscribers and serves unincorporated King County near the towns of Carnation, Duvall and Woodinville.  Wave and Comcast also offer broadband internet and telephone services.  Local governments have no control over these portions of their businesses. 

Cable television companies must negotiate a franchise to operate in unincorporated King County because their fiber optic and coaxial cables are located in County rights-of-way.  In some instances these cables are buried in the right-of-way, and in others they hang above ground on utility poles which are also in the right-of-way.  In return for being allowed to place their fiber and cable in the right-of-way, Comcast and Wave pay King County five percent of their cable television gross revenues from the customers they serve in unincorporated King County.  These franchise fees accrue to the general fund.  

In addition to negotiating franchise agreements with the two cable television companies, about 17 years ago King County negotiated the construction of a private fiber optic network known as the Institutional Network or I-Net.  The cable companies own the fiber but the County has a non-expiring lease of the fiber at no cost.  The I-Net has become an indispensable part of King County’s Wide Area Network on which the County is dependent for secure reliable data communications at over 63 remote locations.  These agencies use the I-Net for all their network connectivity needs including the Internet and the County’s new Unified Communications Platform, Lync.   In particular the Sheriff’s Office, the Prosecuting Attorney’s Office, the Courts and the Department of Adult and Juvenile Detention all rely in the I-Net for secure data communications with the Washington State Patrol and other state agencies.  Other public agencies (I-Net customers) are also highly dependent on the I-Net for Internet access and basic communications at approximately 300 locations.

In addition to receiving a five percent franchise fee from the cable companies, jurisdictions can negotiate a second type of payment for Public, Education and Government television programming support known as a PEG fee.  PEG fees can only be used for capital expenditures in support of public, education and government cable television programming.  The Federal Cable Act authorizes these payments.  The PEG fees King County receives helps support King County TV, the Voice of Vashon, and capital equipment for Puget Sound Access and Seattle Community Media. 

Myths and Facts
There are some very common yet fundamental misunderstandings about cable television franchises.  This section of the staff report will attempt to clarify those misunderstandings.

Myth: Local governments can influence or control the price of cable television service.
Fact: Current federal law, adopted in 1996, restricts the ability of local governments to control or influence the price of cable television service.

Myth: Local governments grant exclusive franchises to cable television companies.
Fact: Local governments do not grant exclusive franchise agreements to cable companies.  However, once a cable company has built the infrastructure to serve an area, it becomes very difficult if not impossible, from an economic perspective, for a second cable television company to come in and “overbuild” the infrastructure and to be financially successful by attracting enough customers. 

Myth: Local governments have influence or control over satellite cable television firms.
Fact: Local governments have no influence or control over satellite cable television firms nor do local governments receive any revenue from them because they do not use rights-of-way to deliver their service.

ANALYSIS

Historically, the County has formed an interbranch team of Council staff, Executive staff and staff from the Prosecuting Attorney’s Office to negotiate cable television franchises.  The team for this negotiation consisted of David Mendel with King County Information Technology (KCIT), Chris Jaramillo, Cable Office Manager, KCIT, Tom Kuffel, Senior Deputy Prosecuting Attorney and me.  The primary reason for an interbranch team is that negotiating a cable television franchise can take a long time, is very complex and it is in the County’s best interest that whatever agreement is negotiated have a reasonable chance of being accepted by the Executive and the Council.  By keeping the Executive and the Council abreast of important elements in the franchise agreement as it progresses, elected leadership has been able to make collaborative decisions and reach final agreements in an efficient manner. 

Wave Negotiations – In 2012 Wave bought Broadstripe Communications which was under the supervision of a bankruptcy court.  The Council approved transfer of the ownership of the franchise by enacting Ordinance 17430 unanimously on October 12, 2012.  Since then Wave has been busy investing in its facilities in both unincorporated King County as well as in the City of Seattle and other cities. An engineering review recently performed by Columbia Telecommunications Corporation (CTC), the County’s contract engineer for cable issues, found that Wave has made significant improvements to its cable system since acquiring the system through the Broadstripe bankruptcy.  The Cable Office has also received positive feedback from customers who appreciate the improved service for both cable television and Internet service.  

Wave and King County began negotiations on a successor franchise agreement on December 6, 2012.  Negotiations proceeded in a very constructive and productive manner.  An agreement in principle was reached in April of this year and finalized over the course of the summer.  The new franchise agreement is similar to the current agreement.  The key elements of the new franchise are listed below.

1. Strong customer service requirements have been established with financial penalties for when they are not met. 
2. Reliability of cable television service standards are in place with penalties for outages of certain durations.
3. Wave agrees to carry the County’s 10 public, education and government channels.
4. Wave agrees to carry 30 hours of video-on-demand for the County’s PEG channels.
5. King County has the right, at a time of its choosing, to activate one high-definition public, education of government channel.
6. Wave will construct approximately 4,450 feet of new I-Net fiber to five sites in the Carnation and Duvall areas in order to enhance customer service for existing I-Net customers in the area as well as making the I-Net available to more customers who have expressed interest in the service.
7. The new franchise will have a 10-year term.
8. Strong provisions are in place to audit Wave’s financial records to ensure that the county is receiving the required five percent franchise fee.
9. Numerous other standard provisions are in the franchise as required by King County code such as such as signal quality and technical performance standards. 

PEG Fees
There is no set formula for establishing PEG fees.  These fees are negotiated between the local government and the cable television provider.  The basis for the local government’s position is a needs assessment, usually conducted by a specialized consultant.  The consultant evaluates the needs of PEG broadcasters as well as the need for I-Net services.  In this case, there are no PEG broadcasters in the Wave service area.  Needs were identified in the service area for existing I-Net customers.  A number of potential I-Net customers were also identified in the needs assessment.

King County staff and Wave management concluded that rather than negotiating a PEG fee that would be paid by customers it would be more beneficial for Wave to connect five sites with fiber and increase the number of fiber strands in certain areas.  The cost of extending fiber to the new sites and increasing the number of fiber strands is estimated at $48,000.  These are costs avoided by King County. In addition, KCIT staff estimate that five additional customers are strong candidates to sign up for I-Net services with estimated average annual billings of $55,800.  This arrangement benefits King County and potential I-Net customers – all of whom are public agencies.

FISCAL NOTE
The fiscal note does not identify any fiscal impacts of this transaction. That is because the five percent franchise fee is expected to remain the same over the next three years. The current five percent franchise fee generates approximately $84,000 annually.  Staff that negotiated this franchise is more optimistic than the fiscal note which assumes no growth in the number of Wave customers. As noted earlier, current customers have been very positive with feedback to the Cable Office about Wave’s service and capital improvements.  Independent testing documents much improved system performance. 

ATTACHMENTS
1. Proposed Ordinance 2013-0395 and attachment
2. Transmittal Letter
3. [bookmark: _GoBack]Fiscal Note

INVITED
· David Mendel, Unified Communications Manager, KCIT
· Chris Jaramillo, Cable Office Manager, KCIT
· Tom Kuffel, Senior Deputy Prosecuting Attorney, King County Prosecuting Attorney’s Office
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