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Proposed Ordinance 2014-0301 was amended and reported out of committee on September 9 by a vote of 4-0 with a Do Pass Consent recommendation.

SUBJECT
Establishment of an appeal process for non-represented employees who dispute the County’s finding that they have been overpaid.
SUMMARY
Proposed Ordinance 2014-0301 (Attachment 1) would: (1) require notice to a non-represented county employee that the County has determined the employee to have been overpaid; and (2) establish an adjudicative process for review of the County's denial of the employee's challenge to the determination of overpayment.
BACKGROUND
According to the Executive's transmittal letter (Attachment 6), the County has about 2,600 non-represented employees. They constitute about 18.5 percent of the County's workforce.[footnoteRef:1] [1:  For represented county employees, state law provides in part: "Any dispute relating to the occurrence or amount of the overpayment shall be resolved using the grievance procedures contained in the collective bargaining agreement." RCW 49.48.210(10).] 

Section 49.48.200(1) of the Revised Code of Washington (RCW) (Attachment 4) provides in part: "Debts due the state or a county or city for the overpayment of wages to their respective employees may be recovered by the employer by deductions from subsequent wage payments as provided in RCW 49.48.210, or by civil action."
RCW 49.48.210 (Attachment 5) permits an employee to challenge a determination of overpayment and, if the employee is dissatisfied with the employer's decision regarding the challenge, to request an adjudicative proceeding to review the employer's decision. The adjudicative proceeding is governed by the state Administrative Procedures Act (RCW Chapter 34.05) or, "in the case of a county or city employee, an adjudicative proceeding provided pursuant to the ordinance or resolution of the county or city."
The King County Code does not currently provide for such an adjudicative proceeding, which prevents the County from meeting the requirements of RCW 49.48.210 for recovery of overpayments. Proposed Ordinance 2014-0301 would provide for such a proceeding.
According to the transmittal letter (Attachment 6), the adjudicative process that would be created by the proposed ordinance is expected to be used only rarely, when the overpayment issue cannot be resolved at the lowest administrative level. The Executive is aware of only one such instance, in 2011, when a non-represented employee of Superior Court was overpaid about $1,000, disputed the overpayment, and refused to repay the County. Since there was no adjudicative process in place at the time, the matter remains unresolved.
ANALYSIS
Proposed Ordinance 2014-0301 would require the County to provide (1) notice to the employee of the County's determination that an overpayment has occurred; and (2) an adjudicative process for reviewing the County's decision regarding the employee's challenge to the determination of overpayment, as described more fully below:
1. Notice
New Subsection J of KCC 3.12.120 would require, if a county agency or the Benefits, Payroll, and Retirement Operations Section of the Finance and Business Operations Division (FBOD) has determined that an overpayment of wages has occurred, that the agency or the Section provide written notice to the employee consistent with state law. The County is already providing such notice, since it is required under state law (RCW 49.48.201(1)).
Under RCW 49.48.201(3), the employee may, within 20 days after receiving the notice, request review of the determination of overpayment, through either written submission of information or a face-to-face meeting. If no such request is made, the employee has no further right of review. If the employee does request review, the employer must review the employee's challenge to the determination of overpayment and must notify the employee of the decision following the review. Proposed Ordinance 2014-0301 does not address this part of the review process, which would continue to be governed by state law.
2. Adjudicative Process
New Subsection K of KCC 3.12.120 would create an adjudicative process through which the employee could obtain further review of the employer's decision following the initial review of the employee's challenge to the overpayment determination. The process includes the following:
a. The employee requests, in a manner consistent with the procedural requirements of RCW 49.48.210(5),[footnoteRef:2] an adjudicative proceeding to review the overpayment determination; [2:  RCW 49.48.210(5) provides in part: "The employee's application for an adjudicative proceeding must be in writing, state the basis for contesting the overpayment notice, and include a copy of the employer's notice of overpayment. The application must be served on and received by the employer within twenty-eight calendar days of the employee's receipt of the employer's decision following review of the employee's challenge."] 

b. The manager of the Benefits, Payroll, and Retirement Operations Section of FBOD—who is responsible for the proceeding—logs the date and time of the employee's request and forwards it to the manager of FBOD and to the employee's employing agency;
c. Within 45 days after receipt of the employee's request, the manager of FBOD conducts an adjudicative hearing, though the hearing may be held later if there are "extenuating circumstances"; the manager of FBOD sets the time and place of the hearing and provides at least 15 business days advance notice to all parties, with notice to the employee being by certified mail, return receipt requested;
d. At the hearing, all parties may present evidence, but any documentary evidence must have been shared with the other parties at least five business days before the hearing;
e. Within 30 business days after the hearing, the manager of FBOD must issue a final order determining the final overpayment amount, though the decision may be issued later if there are extenuating circumstances;
f. There is no further appeal from that order, and a payroll deduction or civil action may begin as authorized under state law, assuming a determination of overpayment has been upheld;
g. Voluntary settlement agreements during the adjudicative process are permitted;
h. [bookmark: _GoBack]The manager of FBOD is permitted to recuse himself or herself from conducting the adjudicative hearing to avoid any real, potential, or apparent conflict of interest; in that event the county administrative officer or the officer's designee will assume responsibility for the hearing.
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