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Subject:  AN ORDINANCE creating an administrative appeal procedure that allows applicants to dispute fee estimates and billings issued by the Department of Development and Environmental Services (DDES).
Background:  
The creation of this administrative appeal procedure is a requirement of the final judgment in the Tiger Mountain, LLC & P & L Associates vs. King County lawsuit.  This was a class action lawsuit regarding the calculation of permit fees.  The court issued its final judgment on May 4, 2007.

In the final judgment, the court required King County to institute an administrative appeal process that would allow permit applicants to challenge permit fee estimates and permit billings by DDES.  Currently, the King County Code provides a fee waiver process that is administered by DDES.

OVERVIEW OF REVISIONS:  
The ordinance establishes an entirely new appeal process in the King County Code, but to the extent possible, it relies on existing mechanisms that will simplify implementation.  The ordinance will allow an applicant to dispute both permit fee estimates and permit billings.  Currently, DDES provides a fee estimate for projects that are project managed – those complex or difficult projects that benefit from more oversight.  These estimates generally limit the total fees that the department may charge for its review.  

The ordinance allows the applicant to dispute these fee estimates by filing an appeal with DDES within a defined period after the estimate is provided to the applicant.  The director makes the initial decision on whether to grant the appeal.  The applicant may then appeal the director’s decision to the Hearing Examiner.  

A similar procedure applies to the appeal of DDES billings for permit review.  When DDES has completed all required review, the ordinance requires DDES to issue a notice of completion.  An applicant may then dispute the department’s billings by filing an appeal with the department.  If the project was not project managed, the applicant must first make a fee waiver request.

On appeal of either a fee estimate or a fee billing, the Hearing Examiner may modify the fee or billing or remand the matter back to the department if the examiner determines that the fee or billing was inconsistent with county code or was unreasonable.    

In accordance with the court’s decision, applicants may challenge fees assessed by DDES dating back to January 1, 2004. 

SECTION SUMMARIES:

The following summarizes the key substantive provisions of the proposed ordinance:

Section 2.  
Adds a new section to K.C.C. Chapter 20.24 giving the Office of the Hearing Examiner authority to hear fee estimate and fee billing appeals.

Section 3.  
Amends K.C.C. 20.24.090 to recognize that fee appeals have different procedures than other appeals heard by the Hearing Examiner.

Section 4.  Amendment to K.C.C. 20.24.450 that establishes an appeal fee of $50 rather than the standard $250 fee that applies to other appeals.

Sections 5 – 8.  
New definitions are added for terms related to the proposed fee appeal procedure.
· "Closed record hearing" means that appeal to the hearing examiner may rely solely on the complete record of the documents and facts on which the department's decision is based.
· "Substantial prevailing party"  means the permit applicant if the hearing examiner orders a reduction of the fee estimate, estimate revision or billings that is 50 percent or more of the cumulative sum that the applicant disputed before the examiner.  Otherwise, the department is the "substantial prevailing party."
· "Project management program" means the program within the department that provides fee estimates and enhanced oversight on projects that are large or complex, and are subject to hourly permit fees.  
· "Project managed" refers to a permit or approval that the department reviewed under the project management program.

Section 10.  
An applicant may only appeal a fee estimate if the applicant is required to pay fees in advance and the applicant has first filed a fee dispute with the department.

Section 11.  
· An applicant must dispute a fee estimate by filing an appeal in writing within 17 days after the department mails the estimate to the applicant.  
· The director must respond to the dispute within 14 days.  
· The applicant must appeal the director's decision within 17 days after the department has mailed the decision.  

Section 12.  
· On an appeal of a fee estimate, the Hearing Examiner holds a closed record hearing.  
· The burden is on the applicant to demonstrate that the department's fee estimate is unreasonable. 

· If the applicant meets this burden, the Hearing Examiner may revise the fee estimate, remand it to the department, or provide other appropriate relief.  
· If the Hearing Examiner determines the applicant is the substantial prevailing party, the appeal fee shall be refunded to the applicant.

Section 13.  
DDES shall provide a written notice of completion when it is completed all work on a project for which it has imposed a permit fee.

Section 14.  
· An applicant may appeal fee billings to the Hearing Examiner.  
· If proposal is not project managed, the applicant must first request a fee waiver using procedures established by the King County Code.  

Section 15.  
· An applicant must file an appeal of project managed billings within 21 days after the department issues the written notice of completion.  
· The director must respond to the appeal within 21 days.  
· If the director grants the appeal, the appeal is dismissed.  
· If the director partially grants or denies the appeal, the Hearing Examiner shall conduct an open record hearing.

Section 16.  
· In order to appeal a fee billing on a non-project managed permit, the applicant must file a fee waiver request within 21 days after the written notice of completion is issued.  
· The director must respond to the fee waiver request within 14 days.  
· The director's decision is final unless the applicant appeals the decision to the Hearings Examiner within 21 days after the director's decision is mailed to the applicant.  The Hearing Examiner shall conduct an open record hearing.

Section 17.  
· The applicant is required to demonstrate that a particular billing or fee is unreasonable or inconsistent with county code.  
· If the applicant meets this burden, the Hearing Examiner shall modify the billing, remand the matter to the department, or take other appropriate action.  
· If the Hearing Examiner determines that the applicant is the substantial prevailing party, the appeal fee shall be refunded.

Section 18.  
· The fee appeal procedures may only be used to appeal a particular fee estimate or a particular billing.  
· The procedures may not be used to appeal the fees adopted by the King County Council or any other King County Code provision or requirement.

Section 19.  
For a period of one year after the effective date of the ordinance, applicants may appeal fees issued on or after January 1, 2004.  

CONSULTATION WITH HEARINGs EXAMINER:


This ordinance has developed in consultation with the King County Hearing Examiner, in order to ensure that it is capable of being effectively implemented.  To compensate the Hearing Examiner for the new administrative costs related to these appeals, the ordinance provides for a $50 appeal fee.  This is substantially less than the $250 fee for other land use appeals.  
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