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SUBJECT

A Discussion of the New Federal Immigration and Customs Enforcement’s Priority Enforcement Program

SUMMARY

King County has taken several legislative actions in the past to define its role in the enforcement of federal immigration laws.  The county has adopted policies that restrict when and how county agencies can ask for citizenship or immigration status-related information.  In addition, the county has taken legislative steps to restrict when it will hold individuals for federal Immigration and Customs Enforcement (ICE) officials.  Current county code restricts the circumstances when the Department of Adult and Juvenile Detention can honor an ICE detainer, which is, holding an individual for ICE agents after they would have been otherwise released from jail.  The federal government is implementing new enforcement priorities and is asking that local agencies, such as King County, to participate in the Priority Enforcement Program (PEP).  Federal representatives from the U.S. Department of Homeland Security are here today to describe the new program and answer member questions.

BACKGROUND

Enforcing America's immigration laws is a federal responsibility. Since the 1980s, the federal government has been apprehending noncitizens arrested and detained by state and local criminal justice systems through numerous enforcement operations (Criminal Alien Program).  Under these various programs, federal agents used booking and other information provided by local law enforcement agencies to target noncitizens in local custody for the placement of administrative immigration detainer requests that could result in a direct transfer upon release from local custody into federal custody for initiation of removal proceedings (deportation).    Under the Homeland Security Act of 2002, the responsibility for enforcing immigration laws was placed with the Department of Homeland Security, specifically U.S. Immigration and Customs Enforcement (ICE).  

Several years ago, the Department of Homeland Security with ICE as the responsible agency, created the Secure Communities program to complement its efforts under the Criminal Alien Program initiative.  The use of the Secure Communities program in Washington was fully deployed in April 2012.  Nevertheless, in November 2014, ICE discontinued the Secure Communities Program nationwide because of local criticism and the actions of a variety of courts.

To replace Secure Communities, ICE implemented the Priority Enforcement Program (PEP).  According to ICE materials, PEP will allow immigration officers to identify “removable individuals” being held in jails and correctional facilities who have been previously been convicted of a serious crime, identified as having intentionally participated in the illegal activities of an organized gang, or who pose a danger to national security through identified terrorist association (see attached memo listing enforcement priorities).  Under the new program, a local agency can choose one of two options to support ICE enforcement efforts.  The first is for the local agency to agree to hold a “priority individual” for 48 hours after they would have otherwise been released using an “immigration detainer.”  The other option would have ICE notify a local agency—such as a jail—that the agency is holding a “priority individual” and request that the agency notify ICE of the individual’s pending release, known as “voluntary notification.”  

County Policies Related to Noncitizens.  In 2009, the county adopted policy in Ordinance 16692 to ensure that all of the county's residents have fair and equal access to necessary services and benefits.  To further this policy, the council established in the King County Code the requirement that a county office, department, employee, agency or agent shall not condition the provision of county services on the citizenship or immigration status of any individual.  Further, the council adopted the requirement that sheriff's office personnel shall not request specific documents relating to a person's civil immigration status for the sole purpose of determining whether the individual has violated federal civil immigration laws.  Similarly, the Department of Adult and Juvenile Detention (DAJD) does not endeavor to determine the immigration status of any individual held in county detention facilities.  

In 2013, the Metropolitan King County Council held multiple meetings to discuss the policy of honoring civil immigration holds and developed policy that would restrict how the county addressed federal detainer requests.  Ordinance 17706, enacted on December 2, 2013, placed in county code the policy that the Department of Adult and Juvenile Detention would only honor federal civil immigration holds if an inmate has been convicted of an identified violent, serious offense or has a finding in federal immigration court that the inmate is an inadmissible alien due to commission of crimes or activities threatening security or human rights.  

After the county’s adoption of its restrictions on ICE detainers, the U.S. Court of Appeals, Third Circuit, issued a decision holding that a federal immigration detainer alone does not shield local municipalities from liability when detaining individuals. In its decision, the court held that when a municipality holds an inmate on a civil immigration detainer, but there was no probable cause to support the detainer, the municipality can be liable for damages.

Other federal trial court decisions followed that mirrored and expanded upon this decision. These cases resembled the initial case, where individuals were held after local courts ordered release from detention, but the individuals were held on ICE detainers that the court concluded lacked probable cause determinations. As in the original decision, the respective courts ruled that a decision to honor an ICE detainer is discretionary, not mandatory.  Further, the courts ruled that these various jurisdictions violated the plaintiff’s constitutional Fourth Amendment rights against illegal seizure and consequently had unlawfully detained them.  These courts found that holding the plaintiff on a detainer without further probable cause is unconstitutional and leads to several causes of actions including conspiracy and equal protection violations.  Consequently, local jurisdictions that honor detainers unaccompanied by evidence of judicial review can be liable for detaining an inmate on a civil matter when the inmate is legally entitled to release. The courts also decided that the detainer did not shield the jurisdictions from liability from damages for unlawfully holding the individuals.  

[bookmark: _GoBack]As a consequence of these court decisions, the Council adopted Ordinance 17866 in October 2014, that states as county policy that DAJD would only honor ICE detainers that are accompanied by a federal judicial warrant and removed the other instances when the county would honor a detainer.  The Council adopted this policy to protect the county from any potential liability.  

As a consequence of this policy, the county could not participate in the PEP detainer option, because the detainers are not issued by a federal judicial officer.  However, it appears that there are no restrictions for the county to participate in the notification option of PEP.  Representatives of the Department of Homeland Security are here today to describe the new program and answer member questions.

ATTENDEES:

· John Amaya, Senior Advisor to the Director, U.S. Department of Homeland Security
· Philip T. Miller, Deputy Director, Enforcement and Removal Operations, U.S. Department of Homeland Security

ATTACHMENTS

1. Office of Enforcement and Removal Operations, Priority Enforcement Program.
2. Memo, Secure Communities Discontinuation, Dated November 20, 2014.
3. Memo, Policies for the Apprehension, Detention, and removal of Undocumented Immigrants, Dated November 20, 2014.
4. Department of Homeland Security, Request for Voluntary Notification of Release of Suspected Priority Alien, DHS Form I-247N.
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