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SUBJECT
AN ORDINANCE relating to protecting lives and property by controlling flooding in King County; ordering the formation of a countywide flood control zone district and dissolving existing flood control zone districts within the county as required by state law; and repealing Resolution 30560, 30950, 30633, 34107, 31058, 30849, 25183, 28339, 32463, 28067 and 25759 and Ordinance 2005.
SUMMARY

Chapter 86.15 RCW authorizes counties to create Flood Control Zone Districts (FCZDs) for the purpose of undertaking, operating or maintaining flood control projects or storm water control projects. FCZDs have the authority to levy property taxes of up to fifty cents per $1,000 of assessed value.  
Creation of a Countywide FCZD and assessment of levy requires three separate legislative actions and review by the Boundary Review Board. The first step is a “Notice of Intent” ordinance setting a public hearing date and initiating a review process by the Boundary Review Board. The Council approved a Notice of Intent ordinance (2006-0305) and held a public hearing in July. The hearing was left open. The second legislative action is a FCZD formation ordinance, which is before the committee today for discussion. If this legislation passes, a third legislative action would be needed to levy an assessment within the new Countywide FCZD. 
BACKGROUND

Flood hazard management programs and projects along major river systems in King County are currently funded by three local revenue sources: the River Improvement Fund Levy (a property tax collected countywide), the Green River FCZD levy (a property tax collected within the boundaries of the Green River FZCD), and the Intercounty River Improvement Fund levy (a property tax collected on properties within the Intercounty River Improvement District along the White River). These three sources together generated $3.5 million in 2005.

The 2006 King County Flood Hazard Management Plan (Flood Plan) identifies $335 million in project and program needs with $179 million identified as priority or “Tier 1” projects. The Flood Plan projects that an annual revenue stream of $17.9 to $33.5 million would be needed to fund identified projects over a ten-year time frame. 

Chapter 7 of the Flood Plan reviews a number of funding options, and recommends a Countywide FCZD as the most appropriate funding mechanism to support regional flood hazard management projects.  FCZDs can levy an assessment of up to fifty cents per $1,000 of assessed value, subject to levy limits.  The transmittal letter for the FCZD formation ordinance notes that the levy rate currently under discussion ranges from $0.05 to $0.10 per thousand, which would generate between $15 and $30 million in revenues annually.
Since the 1960s, a number of flood control zone districts have been created in the county with the goal of meeting discrete flood control needs in specific geographic areas.  Only two of these districts are currently active: the Green River FCZD, and the Patterson Creek FCZD. A FCZD assessment is only levied in the Green River FCZD.  Please see Attachment 2 for an excerpt from King County Code describing the role of existing FCZD Advisory Committees. 
RCW 86.15.025 provides authority to create Countywide FCZDs, with or without sub-zones. RCW 86.15.023 provides that the council may not establish a FCZD that includes areas located in another FCZD unless such area is removed from the other district, or the other district is dissolved, as part of the action creating the new flood control zone district. The Executive is recommending dissolution of the existing districts and creation of a Countywide FCZD without sub-zones. 
ORDINANCE PROVISIONS
Section 1 of Proposed Ordinance 2006-0334 (Attachment 1 to this staff report) outlines findings in support of establishing a Countywide FCZD. Section 2 dissolves the existing FCZDs effective the later of February 15, 2007 or the effective date of the ordinance. Section 3 creates the new County FCZD effective the later of February 15, 2007 or the effective date of the ordinance. Note: Section 3 references Attachment A, a legal description of the new Countywide District, but this attachment is not listed at the end of the ordinance. An amendment is needed to add Attachment A as a substantive attachment. Section 4 transfers real and personal property from the dissolved districts to the Countywide FCZD, and appoints the manager of the Stormwater Services Section in the Water and Land Resources Division as the County Engineer responsible for transferring property and winding up the affairs of the dissolved districts. 
The transmittal letter (Attachment 3 to this staff report) outlines the following steps and schedule that would be needed to support the creation of a FCZD and collection of revenue by 2008. 
1. Intent Ordinance adopted (July 17, 2006).

2. Boundary Review Board (BRB) notified, and BRB review period begins (review period closed September 4th) 
3. Public Hearings on formation of countywide district and required dissolution of existing districts (Hearing held July 31st, and held open).

4. Formation Ordinance adopted (by early 2007, following BRB decision on boundaries).

5. Levy rate set (fall of 2007).

6. Levy effective (January 1, 2008).

7. Flood control improvements authorized (2008).
The County Council, as the Board of Supervisors for a new Countywide FCZD, would have the option of creating a Countywide FCZD Advisory Committee per provisions in RCW 86.15.070.  This would also require separate legislation.

Issues

Under state statute, creation of a new Countywide FCZD would require dissolution of existing FCZDs.  There are currently two active FCZDs: Green River and Patterson Creek. An assessment is only levied in the Green River FCZD. 
Impact on Existing Green River FCZD Revenues and Operations
To allow for collection of an assessment in 2008, a Countywide FCZD would need to be created by early to mid 2007. However, the Green River FCZD would need to be abolished prior to creation of the new FCZD. The Green River FCZD revenues support ongoing operation and maintenance of facilities, and this revenue stream is needed in 2007.  To ensure continuity of funding and services, the Proposed Ordinance 2006-0334 includes the following provisions in Section 4:

“Upon the creation of the King County Flood Control Zone District, all real and personal property of any nature whatsoever of any dissolved districts is hereby transferred to the King County Flood Control Zone District, including, without limitation, any rights to collect taxes or other money or property owed to any of the dissolved districts.  The section manager of the stormwater services section, a professional engineer, of the water and land resources division of the King County department of natural resources and parks, is hereby appointed as the county engineer for the purposes of winding up the affairs of the dissolved districts and transferring their assets, including but not limited to all property, both personal and real, and all property rights to the King County Flood Control Zone District, and is hereby authorized to execute any agreements or take such other actions as are necessary or convenient to effect such property transfers or otherwise wind up the affairs of the dissolved districts.”
This assumption of a revenue transfer from the Green River FCZD to a new Countywide FCZD  is reflected in the fiscal note (Attachment 4 to this staff report). 

Impact on the Existing Patterson Creek FCZD Advisory Committee/Advisory Board 
The Advisory Committee for the Patterson Creek FCZD has been meeting actively for decades, advising the County, and partnering with the county and other parties to complete flooding, water quality, and fish habitat projects. Note: King County Code 2.36.010 refers to the Patterson Creek “Advisory Committee” (see Attachment 5 to this staff report), but recent motions confirming members referred to the Patterson Creek Advisory Board. Under RCW 86.15.050, the County Board of Commissioners acts as the ex officio “Board” of Supervisors for FCZDs. 
Committee members are concerned that if the Patterson Creek FCZD is dissolved, they would lose a very effective mechanism for making county decision-makers aware of community concerns and recommendations for dealing with flooding, water quality, and fish habitat concerns within the Patterson Creek Basin. In committee testimony, members have stated that they support creation of a Countywide FCZD as a funding mechanism for flood hazard reduction, but also want to make sure that the following interests continue to be met if the Patterson Creek FCZD is to be dissolved:

· Advisory Role on flooding, water quality, and habitat issues: 

· Continue to advise the Executive and Council on both the nature of problems and recommendations for solutions to flooding, water quality, and habitat problems. 

· Act as a first point of contact for community expertise about flooding, water quality, and fish habitat issues in the Patterson Creek Basin. 

· Staff Support:  

· Continue to have access to county staff support and technical assistance from Water and Land Resources Division (via the Basin Steward) for navigating county and state departments and services related to flooding, water quality, and fish habitat. 

· Continue to have access to county staff support and technical assistance for preparation of grant applications and newsletter. 

· Informed Advocate for Resources:

· Continue to partner with the County to apply for resources that support efforts to reduce flood hazards, improve water quality, and protect salmon habitat within the Patterson Creek Basin. This includes coordinating with the community on applications for grants, making the public aware of incentives programs like the Public Benefit Rating System and technical assistance (such as the King Conservation District’s Farm Planning Program). 

· Informed Reviewer of Development Proposals, Land-use Appeals, and Code Enforcement issues within the Patterson Creek Basin

· Be designated as a Party of Record and receive notices of SEPA threshold determinations for proposed actions within the geographic areas of the Patterson Creek Basin. 

· Be designated as Intervener on appeals before the Hearing Examiner. 

Note:  Under the Rules of Procedure of the King County Hearing Examiner, the Examiner makes a determination of intervener status on a case-by-case basis (i.e., no automatic intervener status). The case-by-case determination is based on whether the petitioner has a substantial property interest in the subject matter of the proceeding, or if the petitioner’s property is likely to be directly affected by the result of the proceeding. The Examiner may also allow intervention at his or her discretion when participation of the intervener as a party would be in the public interest.  Please see Attachment 6 to this staff report for an excerpt of these Rules of Procedure. 
Organizational Options
There are at least four options for addressing these interests:

1.
Establish a Patterson Creek FCZD Sub-Zone within a the new Countywide FCZD

State law does include a provision for the formation of sub-zones with Countywide FCZDs. However, under the statute allowing such formation, the sub-zone would function as a "mini flood district" and would be administratively separate from the rest of the county-wide flood district.  Funding for the sub-zone would be limited to the funds collected within the sub-zone area. Given the low-density, rural zoning of most of the Patterson Creek Basin, this could create a significant revenue limitation for future projects in the basin. Also, under this option the effort to address flood control issues on a countywide basis would largely be lost by having a separately administered and funded sub-zone.

2.
Establish a Patterson Creek Watershed Citizens Advisory Committee

The King County Council has the authority to establish advisory committees on any set of issues, and could establish a Citizens Advisory Committee (CAC) to advise the Executive and Council on flooding, water quality, and fish habitat issues within the Patterson Creek Basin. Guidelines for appointments and terms are found in King County Code Chapter 2.28 (http://www.metrokc.gov/mkcc/Code/05-Title%202.pdf). This CAC would be distinguished from a statutorily-authorized, Countywide FCZD advisory committee by the formal identification of a broader range of issues than flooding. A member of the CAC could request to be a Party of Record for proposed actions within the Patterson Creek Basin, and seek intervener status on specific development proposals on a case-by-case basis. 
A less formal approach would be the creation of a CAC administratively by either the Executive or Council, without formal appointments and confirmation by the Council. This type of committee may not have the “weight” of a more formal CAC with members appointed by the Executive and confirmed by the Council. 

Under either CAC approach, the county would need to identify resources to provide ongoing administrative support to the CAC. One consideration for this option is potential for other basins to seek creation of similar advisory committees in a financial environment where the likely funding for county administrative support (likely either Current Expense funds or Surface Water Management funds) is declining. 

3.
Incorporate as a Non-Profit

Interested citizens in the Patterson Creek Basin could incorporate as a non-profit, and use the existing Patterson Creek FCZD Advisory Committee as a starting point for creating an organization that would be needed for a non-profit.  Incorporating as a non-profit could have the benefit of increased visibility and autonomy, and the potential to apply for grant funding.  As with the CAC option, a member of the non-profit organization could request to be a Party of Record for proposed actions within the Patterson Creek Basin, and seek intervener status on specific development proposals. 

4.
Pursue Hybrid Approach

The Executive and/or Council could create a Patterson Creek Basin CAC, and citizens could also incorporate as a non-profit group.  A CAC would focus its efforts on the advisory role outlined in the legislation creating it. A non-profit could focus its activities education and grant-funded projects. The downside of a hybrid approach is the additional administrative and time demands for creation and participation in two entities. 

Staff Support Options

Whether dedicated staff support would continue to be provided within the Patterson Creek Basin (either to a CAC or a non-profit) is largely an annual budget decision for the Executive (who proposes the budget) and the County Council (which amends and approves the budget). The Council would need to decide whether to dedicate a portion of limited Surface Water Management revenues to this purpose vs. another purpose eligible for support by this funding source.  If a CAC is created, the minimum level of staff support needed would be support for recruiting members, processing applications and appointment packages, preparing annual public disclosure forms, and providing administrative support to the committee (agendas, mailing lists, and minutes). Additional work (also subject to budget appropriation) could include preparation of newsletters, technical assistance, and preparation of grant applications. 
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