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SUBJECT
Proposed Ordinance 2022-0223 would authorize the Executive to execute a settlement agreement between King County and the Suquamish Tribe.
SUMMARY
King County and the Suquamish Tribe have developed a proposed agreement to settle a potential lawsuit concerning impacts to the Tribe’s traditional rights to harvest fish and shellfish, as the result of uncontrolled discharges of effluents by the County’s wastewater treatment system.  The agreement requires compensation payments to the Tribe for past and future uncontrolled wastewater discharges. The County would also be required to fund environmental projects intended to improve fisheries habitat, and to upgrade systems at wastewater treatment facilities to better control discharges, including power supply systems and sewage pumps. Proposed Ordinance 2022-0223 would authorize execution of the settlement agreement by the Executive.
BACKGROUND 
Suquamish Tribe.  The Suquamish Tribe is a federally recognized tribe, and a signatory to the Treaty of Point Elliot.  The Tribe owns the Port Madison Indian Reservation, located just north of Bainbridge Island on the Kitsap Peninsula in Kitsap County.  The Tribe is led by a seven-member Tribal Council, consisting of four officers and three at-large members.  
In signing the 1855 Treaty of Point Elliot (Attachment 5), the Suquamish Tribe agreed to cede land to the United States in exchange for certain rights and privileges.  The Treaty reserved the land that became designated as the Port Madison Indian Reservation to the Suquamish.  It also addressed rights related to fish and shellfish harvesting:
“Article V.  The right of taking fish at usual and accustomed grounds and stations is further secured to said Indians in common with all citizens of the Territory, and of erecting temporary houses for the purposes of curing, together with the privilege of hunting and gathering roots and berries on open and unclaimed lands.”
King County Wastewater System.  King County, through the Wastewater Treatment Division of the Department of Natural Resources and Parks, receives, conveys, processes and discharges wastewater, stormwater and pre-treated industrial waste for designated wastewater service area, which includes 34 cities and sewer districts in King County, northern Pierce County and southern Snohomish County.  The service area covers 424 square miles.  The system includes three large regional treatment facilities and two small local treatment plants.
The discharge of wastewater effluent into regional waters is authorized through the federal National Pollution Discharge Elimination System (NPDES) permit system, administered in Washington by the Washington Department of Ecology (WDOE).  The Wastewater Treatment Division holds NPDES permits for the West Point, South, Brightwater, Vashon and Carnation treatment facilities; permit renewal applications were submitted to the WDOE for the West Point and South treatment plants in 2019, but have not yet been acted on. WDOE has administratively extended the permits until renewed permits are acted on.  
In 2021, the average total daily sewage treated systemwide was 183 million gallons per day, with a peak day flow of 580 million gallons. 
Suquamish Notice of Intent to Sue.  On July 21, 2020, the Suquamish Tribe, through their legal representation, sent a “Notice of Intent to Sue Under the Clean Water Act” letter to King County Executive Dow Constantine, Natural Resources and Parks Director Christie True, and Wastewater Treatment Division Director Mark Isaacson (retired); that notice was followed by two subsequent notices.
The Notice indicates the Tribe’s intent to file suit against King County, asserting that the County has discharged pollutants from the wastewater system into Puget Sound not in accordance with NPDES permits and in violation of the Clean Water Act (CWA).  The Notice indicates that the Suquamish Tribe and its members are harmed by the County’s discharges, which “foul the water and habitat for aquatic species, result in the posting of health advisories and closure of beaches where Suquamish tribal members harvest shellfish, prompt recalls of commercially sold shellfish, interfere with tribal member harvest and sale of salmon, and disturb important cultural activities such as the annual Canoe Journey.”
The Notice asserts that Section 301(a) of the Clean Water Act prohibits the discharge of any pollutant to the waters of the United States except as authorized by a NPDES permit.  Dates and locations of alleged unpermitted discharges are listed.
The Notice indicates that the Tribe intends to sue for all violations of the CWA, and that the Tribe will seek injunctive relief to prevent further violations under Section 505 of the Clean Water Act, and will ask the court to order King County to pay civil penalties, including attorney and expert witness fees.
The Notice indicates that the Tribe is interested in discussing effective remedies for the CWA violations, and encourages King County to initiate discussions within 30 days of receipt of the Notice of Intent to Sue.  
Settlement Negotiations.  Pursuant to the provisions of the Notice, discussions between the parties ensued, and on June 14, 2022, the Executive transmitted a proposed agreement between the parties to Council, as an attachment to Proposed Ordinance 2022-0223, authorizing the Executive to execute the agreement.  The Tribe has approved and signed the Agreement as transmitted.  
ANALYSIS
Settlement Agreement Between Suquamish Tribe and King County.  Primary provisions of the Agreement (Attachment A) are summarized below. If approved:
· Within thirty days from the effective date, the County will pay $2.5 million to the Tribe for compensation for impacts from wastewater discharges for the past five years as well as any impacts through December 31, 2024.
· From January 1, 2025 through December 31, 2026, the County will pay $50,000 to the Tribe for any Emergency Bypass Event.  The County will report all Emergency Bypass Events to the Tribe within three days of the start of the event, specifying the start date, the volume discharged, and the cause of the event.  Any investigation reports that may be completed will be provided to the Tribe.
· The County will fund one or more “Supplemental Environmental Projects” (“SEP”) in the amount of $2.4 million.  Within 90 days of the effective date, the parties will determine which SEP(s) listed will be funded; will describe the goals for each funded SEP; and will identify the entity that will be awarded the funds.  Projects will be funded from the list below:
· Nearshore Habitat Restoration Project—Boeing Creek mouth and delta;
· Nearshore Habitat Restoration Project 2—Perkins Lane protection and restoration;
· Kelp and Eelgrass Research and Monitoring—Central Puget Sound;
· Other related project—parties agree that a project not listed may be identified and selected as a SEP.
· Each selected entity will submit a plan and timeline for completion of the SEP.  The County is responsible for oversight of the selected entities.
· The County will replace the Uninterruptible Power Supply (UPS) in the Influent Control Structure at the West Point Treatment Plant, with construction completion by September 30, 2022.
· Within two years, the County will complete construction for replacement of eleven additional UPS units at West Point that have exceeded their service life.  
· The County will develop a written UPS replacement and rehabilitation program for West Point, and provide a copy to the Tribe within 18 months of the effective date.  
· The County has completed construction on the optimization of Variable Frequency Drives at West Point; the County will install battery-powered Uninterruptible Power Supply for influent and effluent pumps can maintain power in the event of a voltage sag or power interruption, by December 31, 2024.
· The County will replace the four existing raw sewage pumps at West Point with electric motor driven pumps, to be completed within ten years of the effective date.  
· The County will pay penalties for missing deadlines established in the legislation within thirty days of the date of the missed deadline.  The County will pay a first-time stipulated penalty of $40,000 for an initial failure to meet deadlines established in the Agreement.  For continuing delays, the County will pay an additional $10,000 for every month delayed.  
· The County will provide an annual written report to the Tribe, describing the status of SEP projects; any problems, a description of any noncompliance with requirements of the Agreement, an explanation of the cause and duration and remedial steps taken, and an assessment of the County’s ability to complete construction by the deadline established in the agreement.  
· This agreement will constitute the exclusive remedy and final resolution of all civil claims by the tribe.  For a period of five years ending on December 31, 2026, the Tribe agrees not to sue the County or its officers for any claim arising under the Clean Water Act.  The Agreement does not constitute an admission or acknowledgement by the County of the Tribe’s legal assertions, nor of any liability, or admission of violation of any law by the County or by its officers or employees.  
· The Agreement is conditioned upon the approval of the King County Council and the Suquamish Tribal Council.  The effective date of the agreement is the date that the Agreement has been executed by an authorized representative of each party.

INVITED
· Christie True, Director, Department of Natural Resources and Parks; 
· Verna Bromley, Prosecuting Attorney’s Office

ATTACHMENTS

1. Proposed Ordinance 2022-0223 (and its attachment)
2. Transmittal Letter
3. Fiscal Note
4. Notice of Intent to Sue under the Clean Water Act July 21, 2020
5. 1855 Treaty of Point Elliot
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