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REVISED STAFF REPORT
Proposed Ordinance 2012-0398 was amended, reported out of committee with a Do Pass recommendation, and expedited to the Nov. 5, 2012, meeting of the full Council for final action.

SUBJECT:  
“Voluntary Separation” ordinance, creating a pilot program to create an early retirement incentive and thereby minimize the need for layoffs.
SUMMARY:

Proposed Ordinance 2012-0398 would create a pilot program to provide an incentive to retirement-eligible career or civil service employees to leave county employment voluntarily, thereby minimizing the need for layoffs in situations where a reduction in force is necessary.

BACKGROUND:

Potential budget shortfalls have been identified for 2013 and 2014. In response, program cuts and reductions in force are being implemented in 2012 and are being considered for 2013 and 2014.

Reductions in force are less painful if they can be achieved through attrition, including employee retirements, rather than layoffs. In addition, voluntary separation has the advantages that if an employee’s separation date is known in advance, the County may be able to plan for the transition of work, knowledge, and service delivery to other county staff or plan for work to be realigned to reduce costs, improve efficiency, and avoid the disruptive “bumping” of employees that sometimes accompanies reductions in force.

One obstacle to achieving reductions in force through attrition is that some retirement-eligible employees continue to work because of increased costs associated with retirement, such as the cost of obtaining health insurance for themselves and their families when they are no longer eligible for coverage through county employment. To overcome this obstacle, according to the Executive, a number of other public jurisdictions currently offer or have offered financial incentives to employees to retire early or otherwise leave government employment. Those jurisdictions include the State of Washington, Kitsap County, and the cities of Issaquah, Kent, Bremerton, and Bainbridge Island. Those incentives have ranged from $10,000 to more than $30,000. (See Att. 1: Executive’s summary of programs in other jurisdictions.)

ANALYSIS:
As described in the Executive’s transmittal letter, “The voluntary separation ordinance would enable the Executive Branch to establish a pilot program to provide an incentive for retirement-eligible career service employees to voluntarily separate from County employment.” The program would run through the end of 2013. Participating employees would receive a financial incentive of $15,000 to separate from county employment, with the funds to be paid out of the applicable agency’s “existing budget.” The Executive would be permitted to allow participation by represented employees by negotiating agreements with county labor unions that mirror the terms of the ordinance.

Attachment 2 is the Executive’s summary of the expected savings and costs that would be generated a hypothetical employee’s participation in the pilot program.
Elements of the Proposed Ordinance 2012-0398
A. Authorization of Pilot. Proposed Ordinance 2012-0398 would authorize the Executive to:

1. Create a pilot program to offer certain retirement-eligible, career-or-civil-service county employees a new incentive to retire; the pilot would be limited to “agencies identified by the executive which are expected to have reductions in force, program cuts, or involve labor cost savings” (Section 1.A); and

2. Enter into labor agreements to provide for “such an incentive program consistent with this ordinance.” (Section 1.A)

B. Voluntary Participation, Subject to Approval. Employee participation in the program would be “entirely voluntary,” but subject to approval by “the executive.” (Section 1.C)

C. Employee Eligibility. Eligibility for the pilot program would be limited to employees who:

1. Have “at least five years of county service”; and

2. Are eligible to apply for a public pension before December 31 of the calendar year in which the employee applies for the program, though “the employee need not actually begin drawing a pension.” (Section 1.B)

D. Incentive Amount. The incentive would consist of a one-time payment of $15,000. (Section 1.C) The amount of the payment is based on “the county’s maximum monetary exposure for unemployment for each laid off employee.” This is intended to ensure that the program is cost-effective. (Statement of Facts, para. 4(e))

E. Written Agreements by Employees. Participating employees must enter into a written agreement that states “the terms and conditions of their voluntary separation,” which must “include, but not [be] limited to”:

1. The employee must submit a written resignation or notice of retirement either (a) by 1 November 2012 and leave county employment by 31 December 2012 or (b) by 1 November 2013 and leave county employment by 31 December 2013, though “[a]gencies and departments may require earlier notification”;

2. The employee “will not seek reemployment with the county in a position eligible for health or paid leave benefits”;

3. The employee agrees that he or she is ineligible for unemployment compensation; and

4. The employee signs “a waiver or release of any claim under the Age Discrimination in Employment Act and the Older Worker Benefit Protection Act.” (Section 1.D)

F. Factors to be Considered by Executive. Executive approval of an employee request to participate is discretionary, but the following must be considered:

1. Impact on service delivery;

2. Retention of skilled employees as needed;

3. Cost of refilling positions;

4. Budget savings, short-term and long-term; and

5. Length of service with the County (if there are more applicants than can be accepted, preference will be given to those with longer service). (Section 1.E)

G. Other Requirements. Executive decisions on individual employee applications to participate in the program must:

1. Be made by 31 December 2012 for retirements in 2012 or by 31 December 2013 for retirements in 2013; and

2. “Demonstrate either short-term or long-term savings, or both.” (Section 1.F)

H. Report to Council. The Executive must file a written report with the Council by 1 April 2014, detailing:

1. The number of employees by agency who “participated” [applied or only accepted?];

2. Whether the pilot program “minimized reductions in force, resulted in efficiencies or resulted [in] cost savings, or any combination thereof”; and

3. A recommendation on whether the pilot program should be extended.

I. Severability. “If any provision of this ordinance or its application to any person or circumstance is held invalid, the remainder of the ordinance or the application of the provision to other persons or circumstances is not affected.”

Issues
Issue 1 – Scope of Pilot Program
Proposed Ordinance 2012-0398 would authorize the Executive to establish a pilot program for county agencies that are “expected to have reductions in force, program cuts, or involve labor cost savings,” but does not identify particular agencies. According to executive staff, the agencies with which the Executive has been working for 2012 are:

· Road Services (Transportation);

· Facilities Management (Executive Services);

· Regional Animal Services (Records and Licensing Services);

· Adult and Juvenile Detention;

· Permitting and Environmental Review; and

· Natural Resources and Parks.
If the Council wishes to provide specific direction about the scope of the pilot program, the proposed ordinance could be amended to specify particular agencies.

Option 1:
Direct staff to prepare an amendment specifying the county agencies (a) that will be included in the pilot or (b) from which the Executive must choose the agencies to be included.

Option 2:
Adopt as proposed.
Issue 2 – Transmittal of Labor Agreements
The proposed ordinance could be interpreted to mean that the labor agreements that the Executive enters into pursuant to the ordinance will become legal binding without further action by the Council; however, the county charter provides that labor agreements do not become binding until they are enacted by ordinance, though, historically, some labor agreements have been treated as binding without being adopted by the Council.

In the context of this particular ordinance, executive staff has observed that the time required for both negotiation of a labor agreement and review and adoption of the agreement by the Council could pose a logistical obstacle to putting a pilot program in place in time to meet the deadlines for 2012.

Option 1:
Direct staff to prepare an amendment making clear that any labor agreement entered into pursuant to the proposed ordinance shall mirror the terms of the ordinance and shall be limited in scope to the pilot program described in the ordinance.
Option 2:
Adopt as proposed.
Technical and Clarifying Changes
Council staff is working with the Executive on technical and clarifying changes in the proposed ordinance to address the following issues:
1. Adjustment of 2012 Deadline for Employee Requests. The proposed ordinance would require employees participating in the 2012 phase of the pilot program to submit their written resignation or retirement notification by 1 November 2012; however, it is doubtful at this point that the ordinance will be adopted before that date, much less that the Executive will have the pilot program up and running sufficiently in advance of November 1 to afford employees an opportunity to participate in it.

Executive staff agrees that a November 1 deadline for 2012 is too early and recommends changing that date.  Staff will work with the Executive to identify a date and prepare a technical amendment to reflect the change.

2. Adjustment of Deadlines for Executive Decision. The proposed ordinance requires the Executive to decide whether to approve individual employee requests to participate in the pilot program by December 31 of the year in which the employee proposes to leave county employment; however, the ordinance also provides that the employee’s proposed separation date must be no later than December 31. This could result in the employee’s proposed separation date preceding the date of the Executive’s decision.  As such a technical amendment is necessary to account for this potential discrepancy

Executive staff agrees that this is a potential issue and recommends that the deadline for the Executive’s decision whether to approve individual employee requests be changed to December 14 for 2012 and December 6 for 2013, which would give the Executive sufficient time to review each request, while leaving the remainder of December for implementation of an employee’s departure from county employment.

Staff will prepare a technical amendment to reflect the change.

3. Inapplicability to Employees Who Decided Earlier to Retire. The proposed ordinance does not address the question of whether the pilot program is available to an employee who, before the proposed pilot was announced, had already expressed an intention to retire within the time frame permitted by the ordinance.

According to executive staff, this issue has been identified, and the Executive’s position is that such employees should not be permitted to participate. Staff will work with the Executive to prepare a clarifying amendment.

4. Scope of Agreement Not to Seek County Employment. One of the requirements for eligibility to participate in the pilot program is that “the employee will not seek reemployment with the county in a position eligible for health or paid leave benefits.” It is unclear why an employee who receives a voluntary separation incentive payment should be permitted to seek reemployment with the County in any position, regardless of whether it is eligible for health or paid leave benefits.

Staff will work with the Executive to determine whether an amendment deleting the phrase “in a position eligible for health or paid leave benefits” from section 1(D)(2) of the proposed ordinance would be appropriate.
5. Scope of Employee’s Agreement about Unemployment Benefits. One of the requirements for eligibility to participate in the pilot program is that “the employee agrees that they are not eligible for unemployment compensation,” but there is no requirement that the employee sign a waiver or release of entitlement to such compensation.

Staff is consulting with the Prosecuting Attorney’s Office about whether this eligibility requirement should include a waiver and/or a release by the employee, and will prepare an amendment should legal counsel suggest it.

6. Criteria for Executive’s Decision on Individual Employee Requests. Section E of the proposed ordinance requires the Executive, in deciding whether to approve an employee request to participate in the pilot program, to consider, among other things, “retention of a skilled employee or employees”; however, the same section also provides that if there are “more applicants than can participate in the pilot program, priority shall be given to employees with longer county adjusted service dates.” Since there is a potential correlation between length of service in a position and the skill that an employee has developed over time, there is potential tension between these two requirements.

According to executive staff, the intention was for the longevity tiebreaker to be applied only after employee eligibility had been determined using the other criteria listed in Section E. Staff will work with the Executive on an amendment clarifying the wording of Section E.

7. Written Findings re. Expected Savings. Section F of the proposed ordinance provides that decisions to approve the requests of individual employees to participate in this pilot program . . . must demonstrate either short-term or long-term savings, or both,” but does not explicitly require a written finding to that effect.

Executive staff agreed that written findings would be appropriate. Staff will work with the Executive on an amendment requiring the Executive to prepare, for each approval of an employee’s participation in the pilot program, written findings demonstrating either short-term or long-term savings, or both.

8. Designation of Decision-makers. The proposed ordinance does not specify who is authorized to decide whether an employee request to participate in the pilot program should be approved, nor does the proposed ordinance require the Executive to allocate such authority as part of the pilot program.

According to executive staff, the level at which the approval decision is made will vary from one agency to another. For example, in a smaller agency the decision might be made by the department head, whereas in a larger agency the decision might need to be made at a lower level. Executive staff did not object to a requirement that the Executive designate the decision-maker(s) in each agency.

Staff will work with the Executive to prepare an amendment directing the Executive to include, as part of the pilot program, a clear designation of who is authorized in each agency to approve employee requests to participate in the program.

9. Severability Clause. The proposed ordinance includes a severability clause providing that if any part of the ordinance is held invalid, the remainder of the ordinance and its applicability are unaffected; however, if the provision held invalid were central to achieving the underlying purpose of the legislation, it might be preferable for the entire ordinance to be held invalid. For example, if the provision requiring a retiring employee to waive or release any age discrimination claim were held invalid, it might be preferable to abandon the pilot program, rather than continue with it in the face of age discrimination claims.

Executive staff agrees that it would be helpful to discuss this issue with the Prosecuting Attorney’s Office. Staff will consult with the Prosecuting Attorney’s Office about whether the severability clause in the ordinance should be revised.

FISCAL IMPACT:
According to the Executive’s Fiscal Note (Att. 3):

Retirement-eligible employees will be provided a financial incentive of $15,000 to separate from employment, paid out of an agency’s existing budget, therefore no additional appropriation is needed. [Emphasis added.]

The pilot program is expected to be cost neutral in the short run by reducing the workforce through attrition rather than layoffs, creating greater operational efficiency and reducing unemployment compensation payments.  The long run saving, while expected, are difficult to ascertain at this point and therefore not included in the fiscal note.
Attachment 2 contains the Executive’s summary of the per-employee savings and costs that the pilot program is expected to generate.

AMENDMENT:
Based on Council guidance and staff identified technical and clarifying issues, an amendment will be prepared for next week's Reconciliation Panel.
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