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SUBJECT

Proposed Motion 2017-0007 would adopt updated Rules of Procedure and Mediation for the King County Hearing Examiner.

SUMMARY

Following the adoption of the code changes relating to the Hearing Examiner process in 2016, Proposed Motion 2017-0007 would update the Rules of Procedure and Mediation, which were last updated in 1995.  There is an Amendment that would attach an updated version of the Rules, to address comments received since the Rules were first transmitted to the Clerk of the Council.

BACKGROUND 

The office of the Hearing Examiner was created in 1969[footnoteRef:1]. Since the office was first created, some of the code provisions have been updated, most notably in the 1990s as a result of HB 1724, also known as Regulatory Reform, to create a more standard permit review process across Washington State.   [1:  Ordinance 263.] 


When David Spohr was appointed to be the Hearing Examiner in 2012, he started an update to the Examiner's Rules of Procedure and Mediation, which contain detailed procedures and rules relating to the conduct of hearings, which were last updated in 1995. As Mr. Spohr reviewed the rules of procedure, he found that the code provisions were also out of date and needed to be updated.  That started a four year process to update the code provisions.   In 2016, the Council approved Ordinance 18230, which adopted updated code provisions for the Hearing Examiner.[footnoteRef:2]  This Ordinance included a provision for a process to update the Hearing Examiner’s rules of procedure. K.C.C. 20.22.330 requires that the Council adopt updates to the Hearing Examiner’s rules by motion.   [2:  Ordinance 18230 was codified in K.C.C. chapter 20.22.] 




ANALYSIS

Proposed Motion 2017-0007 would approve the Hearing Examiner’s proposed revisions to the Hearing Examiner’s Rules of Procedure and Mediation, to bring the Rules in line with Ordinance 18230, as well as state law changes. Further, the Hearing Examiner now hears new types of cases, including animal control and taxi-cab appeals, which the current Rules do not anticipate.  In addition, the Rules have been revised to be clearer for users, to use current technology (such as email) for filings and service, and gives more detail for the various procedures (subpoena, appeal filing, evidence, burden of proof, etc.)  The substantive changes include:

· Rule II. expands the Definitions section, improving clarity for users; 
· Rule IV.D. clarifies the process for amending an appeal statement and gives the Examiner discretion to allow amendments to an appeal after the appeal deadline;
· Rule IV.E. improves and modernizes procedures for filing and service;
· Rule V. consolidates currently separate rules of procedure and mediation into a single document, simplifying nine-pages of mediation rules into a single page;
· Rules IX.A. and D. better explain expectations and procedures surrounding discovery;
· Rule IX.F. spells out the subpoena process and how subpoenas are enforced;
· Rule X.B. revises the procedures regarding intervention by other parties into Examiner cases, to reflect the Hearing Examiner’s broader caseload beyond just land use cases, and gives more time to intervene;
· Rule XII.B.1. makes explicit that the Hearing Examiner excludes unconstitutionally obtained evidence;
· Rule XIV. provides new, specially-tailored measures for select classes of cases (complainant appeals of violations of the water quality, grading code or critical area requirements; mineral extraction periodic reviews; critical area alteration exceptions; conditional use permits and variances; civil rights and site-specific land use amendments);
· Rule XV.E. clarifies rules for  burden of proof to make it clearer who has the burden of proof for different types of cases; and
· Rule XV.F. previously, the rules gave the Examiner discretion to defer to agency determinations, discretion seemingly in conflict with a truly de novo, independent review; this is revised so that the Examiner only grants deference when directed by the law.

In order to provide a process for comments on the proposed Rules, K.C.C. 20.22.330 requires that the Hearing Examiner file a draft of the rules with the Clerk of the Council and provide notice to agencies that have appeared before the Examiner in the previous year, and to anyone who has requested a copy of any rule changes.  The code then requires a 60 day comment period. This comment period ended February 28, 2017.  Two comments were received, which are attached in Attachment 4 to this staff report.

In response to a comment from the King County Office of Equity and Social Justice, Rule XIV.E. is proposed to be revised to address phrasing of the special procedure rule relating to civil rights cases.  In response to the second comment, regarding whether status conference calls are needed on “simple” enforcement cases, the Hearing Examiner’s revision memo (Attachment 5) states “It was a good thought for how we might handle a particular fact scenario, but it is a little more specific than our Rules are designed to address.” 

AMENDMENT

Amendment 1 would attach an updated version of the Rules of Procedure and Mediation, recommended by the Hearing Examiner as a result of the comments received.  The changes proposed from the original transmittal of the Rules include:

· Rule XIV.E. regarding the phrasing of the special procedural rule relating to civil rights cases (response to Office of Equity and Social Justice comment);
· Rule XIV.A. regarding what happens if a code enforcement case is filed, no enforcement is completed by the agency and the complainant asks the Examiner to force the agency to act; and
· Technical adjustments including adding several internal hyperlinks, adding a few clauses to sentences, and employing a few different word choices.


INVITED

1. David Spohr, King County Hearing Examiner
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