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SUBJECT

Proposed Ordinance 2015-0505 would revise the procedures relating to the King County Hearing Examiner.

SUMMARY

The Hearing Examiner has been working on a rewrite of K.C.C. chapter 20.24, the section of code that relates to the procedures and criteria for the Hearing Examiner to review a variety of application and appeals.  The Hearing Examiner rewrite has been completed in conjunction with Council staff, the Clerk of the Council, and the Prosecuting Attorney's Office.

Major policy changes included in Proposed Ordinance 2015-0505 include a standardized appeal process, with a standard 24-day appeal deadline and appeal filing requirements, and a change for appeals of business licenses and animal control cases. These appeals are currently heard by the Board of Appeals; with this ordinance, they would be heard by the Hearing Examiner.

BACKGROUND 

The office of the Hearing Examiner was created in 1969[footnoteRef:1]. The provisions relating to the Hearing Examiner were codified in K.C.C. chapter 20.24.  Since the office was first created, some of the provisions have been updated, most notably in 1994 and 1996, as a result of HB 1724, also known as Regulatory Reform, to create a more standard permit review process across Washington State. [1:  Ordinance 263.] 


Many provisions in K.C.C. chapter 20.24 have not been updated since the late 1990's. When David Spohr was appointed to be the Hearing Examiner in 2012, he started an update to a separate document, the Examiner's rules of procedure, which contain more detailed procedures and rules relating to the conduct of hearings, which have not been updated since 1995. As Mr. Spohr reviewed the rules of procedure, he found that the code provisions were also out of date and needed to be updated.  That started what has been over two years of updating the code provisions.  

Around the same time as this update process started, the Council received a few appeals of Hearing Examiner determinations, and the Clerk of the Council found that the code provisions relating to the Council's review of these determinations, and the process to follow during this review, was unclear.  Changes to clarify the Council's role are also included.

ANALYSIS

The rewrite of K.C.C. 20.24 includes generally three kinds of updates:

Rewrite of K.C.C. 20.24
Sections 2 through 68 of the Proposed Ordinance revise the existing K.C.C. 20.24, by reorganizing, streamlining and updating language to reflect current practices.  Section 77 establishes the fees for appeals to the Hearing Examiner, at $250.  This section also states that there is not an appeal fee for appeals under Title 6 (business licenses), Title 11 (animal control), or Title 23 (code enforcement).

The changes made in these sections include:

1. Adding new definitions to the chapter to clarify the terms used in K.C.C. 20.24. Throughout the following sections, these new definitions are used in place of older terms.
2. Codifying existing practices of having the Council appointing the Hearing Examiner and pro tempore examiners, approving the examiner's rules of procedures, and updating how an examiner may be removed from office.
3. Defining the three types of determinations that the Hearing Examiner makes: final decisions that are appealable to a court of jurisdictions, decisions that are appealable to Council and recommendations to Council. These sections also attempt to list all known codes that include a Hearing Examiner determination.
4. Establishing a standard appeal process for appeals from a department to the Hearing Examiner.  This process includes standardized appeal filing requirements, and a standard deadline for appeals (24 days from the issuance date of the department's decision).  There are some types of appeals that maintain their individual appeal process (Section 16 of the Ordinance), due to the unique circumstances for those types of applications, or because state or federal law requires a specific process.
5. Establishing a standard, 90 day timeline for the examiner to hear and decide on all applications or appeals.
6. Clarifying that the examiner has the authority, and discretion, to set a prehearing conference.
7. Stating that the examiner's determination is based on "applicable laws, regulations and adopted policies", rather than listing out the applicable laws, regulations and adopted policies for each type of appeal or application the examiner reviews.
8. Clarifying the criteria for a rezone (Section 33). The proposal would require that the examiner find that a rezone is consistent with the Comprehensive Plan, and that one of three situations exist: the property has potential zoning for the rezone being requested, that an adopted subarea plan or area zoning specifies the rezone, or there is changed conditions.
9. Separating out the provisions for a rezone and a shoreline map redesignation.
10. Adding specific requirements for the new types of appeals proposed to be heard by the examiner (discussed under Policy Changes below).
11. Establishing appeal filing requirements for an appeal to Council, including filing requirements, a 24-day appeal deadline, and timelines for processing the appeal.
12. Updating mediation language to reflect current state law.

Policy Changes
1. The standard appeal process, with a 24-day appeal period, would apply to the following types of appeals.  Currently, for land use determinations, a notice of appeal is typically due 17 days after a decision (14 days + three-day “mail rule”), with a follow-up statement of appeal due 7 days later (i.e., 24 total days). The proposal scraps the multiple filings and the mail rule; a single filing (appeal statement) would be due 24 days after a decision.
2. As part of this standardized appeal process, changes to when the appeal timeline starts are also proposed for some types of appeals, so that all appeal timelines start on the day of issuance of the department's decision (and not three days later).
3. The Board of Appeals has proposed to have the Hearing Examiner take over some types of appeals that the Board currently hears. This would include business licenses and fireworks under K.C.C. Title 6, animal control under K.C.C. chapter 11.04 and lake management district assessments.

Updating of Language

1. Many sections of the ordinance only update the citations, as K.C.C. 20.24 will be recodified into a new chapter.  Other sections have modifications to the citation, and an updating to the language to reflect current drafting standards. 

Outreach Conducted

[bookmark: _GoBack]During the development of this ordinance, comments and revisions were incorporated from other County agencies, including the Departments of Permitting and Environmental Review, Natural Resources and Parks, and Executive Services.  The draft ordinance was sent to the Master Builders Association and the Associated General Contractors of Washington, and no comments were received from these organizations. Finally, the ordinance was sent out to unincorporated area councils. While these groups did not have the capacity to review the code in its entirety, the Hearing Examiner spoke with some residents, who expressed general support for streamlining appeal processes.
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INVITED

· David Spohr, Hearing Examiner
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