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COMMITTEE ACTION

	
Proposed Substitute Ordinance 2021-0213.2 modifying the small contractors and suppliers certification criteria related to the Contracting Opportunities Program, passed out of committee on August 25, 2021 with a “Do Pass” recommendation. The Ordinance was amended in committee with Striking Amendment S1 to amend the Statement of Facts to clarify the intent of the proposed ordinance, and as suggested by executive staff, remove Section 2 to maintain that the certification for a small contractor and supplier be effective for three years which would keep it consistent with the state’s certification standards.




SUBJECT

An ordinance amending K.C.C. Chapter 2.97 and modifying the small contractors and suppliers certification criteria related to the Contracting Opportunities Program.

SUMMARY

The county’s Contracting Opportunities Program applies contract requirements, incentives, and equity strategies to give small contractors and suppliers (or small businesses) a competitive advantage in winning county contracts involving construction, consulting services, architectural & engineering design, and goods and services. To be eligible to participate in the Contracting Opportunities Program, businesses must be certified as a Small Contractor and Supplier (SCS) with the county.

The proposed ordinance would amend K.C.C. Section 2.97.030 to modify the maximum revenue amount required for small businesses to qualify for the county’s SCS certification from 50% of the U.S. Small Business Administration's (SBA) maximum revenue standards to 100%. This change would allow the county to implement a “reciprocal certification” process to allow businesses that are certified through the state’s Office of Minority and Women's Business Enterprises to be automatically county SCS certified should businesses opt-in.  Executive staff state that this would expand the number of minority and women owned small businesses (MWBEs) that would qualify to participate in the county’s Contracting Opportunities Program and also expand the county’s outreach efforts to MWBEs regarding county contract opportunities. The impetus for the proposed ordinance was based on the County Auditor’s report titled “Contracting Inequities Persist in Race-Neutral Environment”, which was presented to this committee at the June 8, 2021 meeting.

Council staff has prepared striking amendment S1 to amend the Statement of Facts to clarify the intent of the proposed ordinance, and as suggested by executive staff, remove Section 2 to maintain that the certification for a small contractor and supplier be effective for three years which would keep it consistent with the state’s certification standards. A corresponding title amendment T1 has also been prepared.

BACKGROUND 

Contracting Opportunities Program (K.C.C. Chapter 2.79).  In November 1998, Washington State voters passed Initiative 200 (I-200) which prohibited public institutions from discriminating or granting preferential treatment based on race, sex, color, ethnicity, or national origin in the areas of public education, public employment, and public contracting.[footnoteRef:1] To comply with I-200, the county eliminated its existing Minority and Women Enterprise Program, which provided incentives to minority and/or women owned businesses to win county contracts. [1:  RCW 49.60.400. URL: https://app.leg.wa.gov/rcw/default.aspx?cite=49.60.400.] 


To replace the Minority and Women Enterprise Program, on November 6, 2000, the council adopted Ordinance 13892 to establish the “Boost” program which would apply contract requirements, incentives, and strategies to give small economically disadvantaged businesses in winning county contracts involving construction, consulting services, architectural & engineering design, and goods and services. The ordinance required that the maximum revenue amount required for small businesses to qualify for the county’s Boost program to be 50% of the U.S. Small Business Administration's (SBA) maximum revenue standards. According to the staff report for Ordinance 13892, the 50% threshold was established to provide some rational basis for the executive to limit participation to those businesses that truly required assistance in staying competitive to win county contracts. It should be noted that SBA’s maximum revenue standards differ by industry classification.[footnoteRef:2] [2:  U.S. Small Business Administration – Table of Size Standards: https://www.sba.gov/document/support--table-size-standards. ] 


On March 12, 2007, the council adopted Ordinance 15703, which amended Ordinance 13892 to change the name of the program from “Boost” to the “Contracting Opportunities Program” and to change the name of participating businesses from “small economically disadvantaged businesses” to “small contractors and suppliers.” According to the staff report for Ordinance 15703, the rationale for these changes was to reflect the objectives of the program more accurately. Ordinance 15703 also established annual reporting requirements in order to improve council oversight of the program and to also allow the council to evaluate the effectiveness of the program in achieving its goal of increasing small business participation in county contracting. The ordinance also required the report to provide data of small contractors and suppliers participation by race and gender to the extent businesses voluntarily provided race and gender information.

To be eligible to participate in the Contracting Opportunities Program, businesses must be certified as a Small Contractor and Supplier (SCS) with the county.[footnoteRef:3] To be certified, a business must be a SCS, have a valid business license and must serve a commercially useful function. To maintain its certification, within one year of its certification a SCS must have the person or persons who own and control the business complete at least fifteen hours of business-related training in a program approved by the director of the Finance and Business Operations Division (FBOD). Based on the director’s assessment of the SCS's need for additional training, the director may require a SCS to complete up to fifteen additional hours annually of business-related training.[footnoteRef:4] The business must also meet the net worth criteria of the person or persons who own and control the business based on the approach used by the SBA.[footnoteRef:5]  [3:  K.C.C. Section 2.97.040.]  [4:  K.C.C. Section 2.97.050.]  [5:  K.C.C. Section 2.97.030.E.] 


SCS certification is effective for three years and a business must reapply to renew its SCS certification.  A business that has been denied certification must wait one year from the application denial date before reapplying for certification.[footnoteRef:6] [6:  K.C.C. Section 2.97.060.] 


Washington State Office of Minority and Women's Business Enterprises Certification[footnoteRef:7].  The Office of Minority and Women’s Business Enterprises (OMWBE) certifies small businesses owned and controlled by minority, women, and socially and economically disadvantaged persons. OMWBE certifies business in order to increase contracting opportunities for certified businesses with state and local governments. [7:  URL: https://omwbe.wa.gov/certification. ] 


To qualify for OMWBE certification, the primary owner(s) of the business must own at least 51% of the business and also control the business. The owner must be both socially and economically disadvantaged, meaning that the owner must be a woman or a minority and have a personal net worth under $1.32 million. Lastly, the business must meet the SBA maximum revenue size standards for small businesses and not have gross receipts of more than $26.29 million in the last three years.

Contract Opportunities Program Utilization and Outcomes Data.  As required by K.C.C. Section 2.97.090, the director of the Finance and Business Operations Division (FBOD) is required to transmit an annual report to this committee by June 30th of each year on the Contract Opportunities Program. Key requirements of the annual report include data on the number of SCS businesses that were awarded county contracts by race and gender, and number of SCS certified businesses by race and gender.

According to the 2021 annual report[footnoteRef:8], which reports on 2020 data, the dollars subject to SCS incentives declined from $208 million in 2019 to $109 million in 2020 due to the COVID-19 pandemic. However, the overall utilization rate of SCS businesses in 2020 was 45.1 percent, awarding $49.4 million of county contracts to SCS businesses compared to an average utilization rate of 24.5% in the prior four years. The annual report states that 2020 had the highest overall SCS utilization rate since the program began in 2003. [8:  King County Report 2021-RPT0074. URL: https://mkcclegisearch.kingcounty.gov/LegislationDetail.aspx?ID=5015963&GUID=63F78098-6D53-4BFE-AB5B-5700822B56B5. ] 


The annual report also notes that of the total $49.4 million that was awarded to SCS businesses, $25.4 million of contracts included SCS incentives or contract requirements to provide a competitive advantage for SCS businesses. Of the total, below is a breakdown of contract awards by race and gender:
· Minority-owned SCS (including women) – $4.7 million (18%)
· White female-owned SCS – $4.4 million (17%)
· White male-owned SCS – $13.8 million (54%)
· No race/gender information provided – $2.6 million (10%)

Lastly, the annual report notes that as of December 31, 2020, there were 3,361 SCS certified businesses in the county that would qualify to participate in the Contract Opportunities Program. Of the total, below is a breakdown of SCS certified firms by race and gender:
· Minority male-owned SCS – 809 (24%)
· Minority female-owned SCS – 377 (11%)
· White female-owned SCS – 933 (28%)
· White male-owned SCS – 1,242 (37%)

County Auditor Report on Contracting Inequities.  At the June 8, 2021 meeting, this committee received a briefing from the County Auditor on a report titled: “Contracting Inequities Persist in Race-Neutral Environment”, which evaluated the county’s Contracting Opportunities Program.[footnoteRef:9],[footnoteRef:10] Here is an executive summary of the Auditor’s report: [9:  Briefing 2021-B0082: Contracting Audit. URL: https://mkcclegisearch.kingcounty.gov/LegislationDetail.aspx?ID=4964688&GUID=4D72BEC4-842E-4AEE-AA31-882D7656FFB9. ]  [10:  King County Auditor’s Report – Contracting Inequities Persist in Race-Neutral Environment, June 8, 2021. URL: https://kingcounty.gov/depts/auditor/auditor-reports/all-landing-pgs/2021/contracting-2021.aspx. ] 


“While the County has made strides to increase contracting opportunities to small businesses, contracting inequities persist and the County could do more to reduce racial disparities. We found that the County disproportionately contracts with White-owned businesses, to the detriment of some Black-owned businesses. Racial disparities in county contracting happen in part due to limited accountability. The County has not established clear responsibility for increasing the use of minority- and women-owned business enterprises (MWBEs), further limiting transparency and achievement of strategic goals. 

We recommend that the County put in place steps to conduct a formal study of racial disparities. We also recommend that the County clarify roles and responsibilities for increasing opportunities for MWBEs, create specific, measurable targets for strategic equity goals, reduce barriers to contracting, and increase access to resources that increase staff capacity to implement pro-equity contracting countywide.

In 2019, King County awarded $2.1 billion in contracts. King County’s strategic equity goals include expanding contracting opportunities to MWBEs. While Washington state law prohibits preferential treatment in contracting, it allows agencies to set voluntary goals for contracting with MWBEs. The state attorney general has interpreted state law to allow for some race- and sex-conscious measures in contracting (so long as they do not favor a less-qualified contractor over a more-qualified one).”

The report provided fourteen recommendations to the executive to address the Auditor’s findings. The report also included a letter from the executive that concurred with all fourteen recommendations and included an implementation plan to address each of the recommendations. The executive also issued Executive Order CON-7-28-EO, titled “Pro-Equity Contracting” to memorialize the implementation plan.[footnoteRef:11] [11:  King County Executive Order CON-7-28-EO, Pro-Equity Contracting. URL: https://kingcounty.gov/~/media/operations/policies/documents/ProEquityContractingCON-7-28-EO.ashx?la=en.] 


ANALYSIS

Proposed Ordinance Summary. 

Maximum Revenue Size Standards.  The proposed ordinance would amend King County Code section 2.97.030 to modify the maximum revenue amount required for small businesses to qualify for the county’s SCS certification from 50% of the U.S. Small Business Administration's (SBA) maximum revenue standards to 100%. Executive staff state that this change would allow the county to implement a “reciprocal certification” process to allow businesses that are certified through the state’s Office of Minority and Women's Business Enterprises to be automatically county SCS certified should businesses opt-in.  

Executive staff state that this would expand the number of minority and women owned small businesses (MWBEs) that would qualify to participate in the county’s Contracting Opportunities Program by simply allowing OMWBE certified firms to opt-in and eliminate the additional steps that would be required by businesses to also be county SCS certified. Executive staff state that this would also expand the county’s outreach efforts related to county contract opportunities to additional MWBEs. Executive staff estimate that approximately 1,913 businesses are currently OMWBE certified but not county SCS certified.

The impetus for the proposed ordinance was based on the County Auditor’s report as described in the previous section. The proposed ordinance would respond to Recommendation No. 14, which recommended that FBOD develop, document, and implement a plan to essentially update the county’s SCS certification directory.

Executive staff state that they are considering the option to recognize OMWBE as its certification entity or contracting with OMWBE for all certification and renewal services to address the limited county staffing to conduct SCS certifications. Executive staff note that despite the growth of the Contract Opportunities Program, the county has not addressed the required staffing necessary to adequately  address the current backlog of processing certifications and certification renewals. Executive staff state that they are preparing an analysis for county leadership to review options for either adding more staff or consultant resources or contracting with OMWBE to address the resource gap. They are aiming to implement the recommended option by April 2022.

Business Owner Net Worth Threshold.  The proposed ordinance would also allow the FBOD director to further adopt any modifications to the SCS certification criteria related to the net worth of the person or persons who own and control the business based on criteria used by OMWBE. Currently, the director has determined that a person or persons who own and control the business must have a personal net worth under $1.32 million. This is the criteria currently used by OMWBE and the proposed ordinance would make King County Code consistent with current county practice.

SCS Certification Effective Duration.  Lastly, the proposed ordinance would change the effective duration of SCS certification from three years to five years. Executive staff state that the change was in response to the change in SBA’s certification standards from three years to five years. However, executive staff state that they would like to keep it at three years to have it consistent with the state’s certification standards. Striking Amendment S1, as described in the subsequent section below, would remove the proposed change.

TIMING

Executive staff that they are working with OMWBE to implement the reciprocal certification process and a marketing campaign to communicate the reciprocal certification process to all OMWBE certified businesses. Executive staff hope to launch this effort on September 1st and is requesting council approval of the proposed ordinance as soon as feasible.

AMENDMENT

Council staff has prepared striking amendment S1 which would amend the Statement of Facts to provide information on the Contract Opportunities Program and to clarify the intent of the proposed ordinance, and as suggested by executive staff, remove Section 2 to maintain that the certification for a small contractor and supplier is effective for three years to keep it consistent with the state certification standards.

Council staff has also prepared title amendment T1 to reflect striking amendment S1 and also make technical corrections.
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