Attachment A


CREDIT ENHANCEMENT AGREEMENT

This CREDIT ENHANCEMENT AGREEMENT (this “Agreement”), is dated as of __________ 1, 2017, and is by and between KING COUNTY, WASHINGTON (the “County”), and the HOUSING AUTHORITY OF THE COUNTY OF KING, a public body corporate and politic of the State of Washington (the “Authority”).

RECITALS

A. The County and the Authority recognize the importance of maintaining and enlarging the availability of affordable rental units throughout the County in light of increased demand for housing and costs to renters, particularly in high opportunity areas and areas with access to high capacity transit, schools, jobs and other social amenities that support upward economic mobility.

B. The Authority has extensive experience in acquiring, developing and operating affordable housing throughout the County.

C. The Authority expects to enter into lines of credit, issue bonds, and/or utilize other debt instruments over the next six (6) years (each, an “Obligation” and collectively, the “Obligations”) to provide interim and permanent financing for the acquisition (which may include necessary improvements to the acquired property) and development of various affordable housing projects (each, a “Project” and collectively, the “Projects”) located in King County, Washington, for the purpose of providing housing for low‑income persons in accordance with this Agreement.

D. To leverage private investment through the federal low income housing tax credit program, the Authority may also enter into lines of credit, issue bonds, and/or utilize other debt instruments for the purpose of loaning the proceeds of those instruments to Companies (as defined herein) where the Authority is the sole general partner or managing member of each Company whose purpose is to develop and/or operate affordable housing Projects.  The debt and credit instruments of both the Authority and the Company shall be considered “Obligations” and the lenders providing these loans and credit instruments shall be considered “holders” of Obligations, provided the Authority has pledged its General Revenues (as hereinafter defined) or is otherwise obligated to make payments with respect to these Obligations.
E. The County recognizes that for the Authority to secure long term rental affordability in multiple projects, particularly in areas to be served by high capacity transit and other areas of growing demand, the Authority requires a flexible and nimble vehicle to provide credit enhancement to its Obligations and thereby provide it with ready access to municipal credit markets at the lowest available interest rates.
F. To help address the critical shortage of affordable housing, the County intends to provide up to $200,000,000 of revolving credit enhancement to the Authority’s Obligations in order to assist the Authority in securing and preserving an estimated 2,200 units of rental housing over the next six years that will become increasingly affordable over time.
AGREEMENT


In consideration of the foregoing and the mutual covenants hereinafter contained, the parties hereto covenant and agree as follows:

ARTICLE I

Definitions


The definitions contained in the Recitals to this Agreement are incorporated herein.  Unless the context clearly requires otherwise, the following terms shall have the respective meanings set forth below for all purposes of this Agreement.


Authority Board means the duly constituted board of commissioners of the Authority, chosen by the County in accordance with RCW 35.82.040.

Board Packet means the submittal of materials to the Authority Board for a Project or an Obligation to be covered under this Agreement.  If the Board Packet is for a Project, it shall include a description of the proposed Project and the anticipated sources and uses of funds for its acquisition and development, and contain such other information as the Authority Board requires for its determination whether to proceed with the proposed Project.  If the Board Packet is for an Obligation, it shall include a description of the proposed Obligation and shall attest that the Authority has the legal authority to enter into such Obligation under state and/or federal law.

Company or Companies means one or more Washington limited liability companies, limited partnerships, limited liability limited partnerships, nonprofit corporations or other entities, of which the Authority is the sole general partner or managing member, or which is otherwise affiliated with the Authority, as applicable.


County Loan Payments means the payments of principal and interest required by this Agreement to be made by the Authority to the County with respect to any Loan made by the County hereunder.


General Revenues means all revenues of the Authority from any source (including cash and cash equivalents, restricted cash and cash equivalents, investments and restricted investments, as reported annually in the year end audited financial statements of the Authority), but only to the extent that those revenues are available to pay debt service on the Obligations (or to repay Loans from the County made pursuant to this Agreement the proceeds of which were used to pay debt service on the Obligations) and are not now or hereafter pledged or restricted, by law, regulation, contract, covenant, resolution, deed of trust or otherwise (including restrictions relating to funds made available to the Authority under the U.S. Housing Act of 1937), solely to another particular purpose. 

Lender means a trustee or paying agent, on behalf of bondholders or other investors or holders of Obligations, or a financial institution that loans or otherwise provides funds to the Authority or a Company to finance affordable housing and to which repayment of principal and interest by the Authority is required.


Loan or Loans means any advance or advances made by the County to or on behalf of the Authority under this Agreement.


Payment means payment of principal and/or interest obligated to be made by the Authority or by a Company pursuant to an Obligation.


Refunding Obligations means any bonds or other financial instrument issued to refund, refinance or restructure all or a portion of Obligations.

ARTICLE II

Loans to the Authority; Procedures; Nature of Obligations


Section 2.01
Loans.  To provide credit enhancement to the Obligations of the Authority, the County agrees to lend to the Authority in accordance with the terms of this Agreement, the amount equal to the amount sufficient, together with amounts available to be paid by the Authority or the applicable Company for such purpose, to make a Payment when due and payable.  The Authority agrees to use the proceeds of any such Loan for such purposes.


Notwithstanding the foregoing, the maximum principal amount of Obligations drawn down and/or outstanding at any one time subject to the credit enhancement provided pursuant to this Agreement shall not exceed $200,000,000.

Section 2.02
Notice and Timing of Loans.  As more specifically set forth herein, the Loans shall be made at such time or times, if any, as the money available to the Authority and the Company, if applicable, for such purpose is insufficient to make a Payment when due.  The Loans may be made in a series of principal advances.


Unless waived by the County, the Authority shall give the County notice by written or electronic means, as follows:

(a)
One hundred twenty (120) calendar days prior to a Payment date if it reasonably anticipates that there will be insufficient funds delivered to a Lender to make the Payment when due. 
(b)
No later than thirty (30) calendar days before a Loan must be funded if the Authority reasonably believes it will be unable to make a Payment in full required pursuant to an Obligation; and

(c)
No later than ten (10) business days before the funding of a Loan and transfer of funds pursuant to an Obligation, requesting the Loan and noting the amount of the required Loan and payment instructions.  Transfer of the Loan amount may be made to the Authority for remittance to a Lender or directly to a Lender on behalf of the Authority.

If the Authority fails to make a Payment, the Lender identified pursuant to Section 3.03 hereof, may as a third-party beneficiary hereunder, demand payment with reasonable documentation of principal and interest amounts remaining due and payable.  The County shall transmit payment to the Lender on behalf of the Authority within fifteen (15) calendar days of receipt of notice.  The amount paid by the County shall be deemed a Loan to the Authority.

Prior to requesting any Loan from the County to make a Payment, the Authority and, if applicable, the Company shall use the following sources in the following order, to make such Payment:  (a) all net revenues from the Projects being financed, individually and collectively under this Agreement which are available to make the Payments when due; and (b) its General Revenues.

The Authority (directly or through an agent of the Authority or an affiliated Company) will be responsible for the management and operation of the Projects financed in accordance with this Agreement, in such a manner as to limit the need, to the extent possible, for the County to advance funds under this Agreement.

Section 2.03
Repayment Terms.  Any Loan made by the County hereunder shall be repaid on terms established at the time funds are advanced.  Unless otherwise agreed by the County and the Authority, such terms shall provide that:  (1) principal of such advance and interest thereon shall be paid from the first available General Revenues after making the required Payments; (2) the Loan may be prepaid in whole or in part at any time without notice, premium or penalty; (3) the Loan shall be paid within fifteen (15) years of the date of the applicable advance hereunder; and (4) the rate of interest borne by each Loan hereunder shall be equal to the rate of return received by the King County Investment Pool (or the State of Washington Local Government Investment Pool, if the King County Investment Pool is no longer maintained at the time of such Loan) at the time the Loan is made to the Authority, plus 0.50% per annum, but in no event shall the rate of interest on any Loan hereunder exceed 12% per annum.  The County may in its discretion charge a lower rate of interest.


Notwithstanding anything herein to the contrary, the Authority shall promptly provide, but in no event later than thirty (30) calendar days from the date of a Loan made hereunder, a written plan to the County setting forth how the Authority will repay the Loan in full within 180 calendar days from the date of the Loan.  In the event the Authority cannot or has not repaid the County in full within 180 calendar days from the date of the Loan, the County Executive shall have the right, but not the obligation, to direct the Authority to liquidate real estate holdings in an amount sufficient to repay the Loan in full and, if so directed, the Authority shall do so.


Section 2.04
Nature of Authority’s Obligation.  The obligation of the Authority to make the County Loan Payments from the General Revenues (but only from such amounts) and to perform and observe the other obligations on its part contained herein shall be absolute and unconditional, and shall not be subject to diminution by setoff, counterclaim, abatement or otherwise, but the County’s right to receive County Loan Payments and any indemnification, fees and expenses due to it under this Agreement shall be secured by the General Revenues, but such pledge shall be subordinate to the rights of the holders and Trustees of Obligations to receive payment with respect to those Obligations from the General Revenues and the proceeds of Loans.


Section 2.05
Nature of County’s Obligation.  The obligation of the County to advance funds to the Authority, or to a Lender on behalf of the Authority, in the amounts, at the times and in the manner described herein shall be absolute and unconditional, and shall not be subject to diminution by setoff, counterclaim, abatement or otherwise.  The full faith, credit and resources of the County are pledged irrevocably for the payment to the Authority or to a Lender, on behalf of or as assignee of the Authority, of the amounts described herein.  The outstanding principal amount of Obligations secured by this Agreement, plus all accrued but unpaid interest, shall constitute non‑voted indebtedness of the County.

Section 2.06
Modification of Procedures.  The procedures set forth herein relating to timing for notices to the County and delivery of funds by the County to any Lender may be modified or clarified, and other administrative matters may be modified, clarified or determined, by a memorandum of understanding or other written agreement among the County, the Authority (and a Company, if applicable) and, unless such modification, clarification or determination relates solely to procedures between the Authority (and a Company, if applicable) and the County (e.g., the timing of delivery of reports to the County), any Lender.
ARTICLE III

Credit Enhancement

Section 3.01
Credit Enhancement Process.  The parties acknowledge that the Authority Board must approve any Project and/or Obligation after consideration of the applicable Board Packet, and the Authority shall submit to the County a copy of the Authority’s Board Packet prior to or simultaneously with the distribution of the Board Packet to the Authority Board members for review in accordance with Section 3.02.  The parties further acknowledge that, among its Obligations, the Authority intends to secure one or more lines of credit with credit enhancement from the County prior to having identified associated Project(s). 

Section 3.02
County Review.  Upon receipt of the Board Packet, as a precondition to utilizing credit enhancement, the County shall promptly review and confirm whether the Project and/or proposed Obligation described in the Board Packet meets the following requirements as applicable:

(a)
the purpose of a proposed Obligation is to expand the availability of affordable housing within the County in accordance with this Agreement;
(b)
the Authority has the legal authority under state and/or federal law to enter into a proposed Obligation or Obligations subject to credit enhancement;
(c)
the amount of a proposed Obligation subject to credit enhancement hereunder is within the maximum amount permitted under this Agreement;
(d)
the proposed Obligation will be utilized for a Project that will comply with the set‑aside requirements of state law as described in Section 4.03(d); and
(e)
the Authority is not in default under this Agreement, including the Minimum Liquidity Covenant defined in Section 4.03(c).

The County shall raise with the Authority any issues with these preconditions within ten (10) calendar days if it deems the above conditions have not been satisfied; otherwise, the County shall notify the Authority within ten (10) calendar days of receipt of the Board Packet that it has determined these preconditions to provide credit enhancement have been satisfied.  If the County has raised an issue, the Authority shall promptly respond to the County.  Upon receipt of any additional documentation the Authority may provide to address such issue, the County shall respond in writing within five (5) calendar days of receipt. While the County shall use best efforts to act within these timelines, its failure to do so shall not be construed as confirmation that the preconditions to provide credit enhancement have been satisfied.   
If the Project is approved by the Authority Board and proceeds to closing on the Project property, the County will receive copies of all proposed agreements with Lenders that reference the Lender’s ability to access the County’s credit enhancement.  The Authority shall make the documents available to the County upon their availability to the Authority.

Section 3.03.
Implementation.  If the Authority intends to access credit enhancement under this Agreement, the Authority will notify the County no later than ten (10) business days prior to closing on the Project property and present it with an addendum or addenda in substantially the form set forth hereto as Exhibit A identifying:  (a) the amount of the Obligation or Obligations pertaining to the Project and to which credit enhancement will apply; and (b) the identity of the Lender or Lenders providing funds to the Authority through the issuance of or investments in the applicable Obligations.  The Lender or Lenders are intended to be third‑party beneficiaries under this Agreement with the right to enforce the obligation of the County to make Loans to the Authority for the benefit of the Lenders.  The County will execute this Addendum demonstrating its consent to the Lender or Lenders being third‑party beneficiaries under the Agreement.  

As a condition precedent to the closing on an Obligation subject to credit enhancement hereunder: (a) the Authority shall provide to the County a copy of the legal opinion provided to the Lender evidencing the Obligation is authorized by state and/or federal law; and (b) if required by the Lender, the County’s legal counsel shall provide an opinion to the Lender that this Agreement remains in effect and has not been terminated.
The Authority will notify the County within five (5) business days after the closing on the Project property that the closing has occurred and provide the County with a summary of the terms and conditions of the acquisition, including confirmation of the amount of financing associated with the Project closing.  
The County agrees to cooperate with the Authority and the Lender to provide such additional or alternate documentation with regard to the credit enhancement of an Obligation and the obligation of the County to make Loans as reasonably requested by a Lender, to the extent consistent with the scope and terms of this Agreement.
ARTICLE IV
Additional Covenants and Agreements


Section 4.01
Reporting.  The Authority shall provide to the County its annual audited financial statements within ten (10) days of receipt and participate in an annual credit review coordinated by the County’s housing, finance and budget staff.  In addition the County may have access to and inspect, examine and make copies of the books and records and any and all accounts and data of the Authority.


Section 4.02
Fees to County.

(a)
The Authority shall pay to the County, on the effective date of each Project property closing subject to County credit enhancement, a one-time credit enhancement fee in the amount of 30 basis points (0.30%), unless otherwise agreed to by the parties, of the amount drawn down under a line of credit or otherwise issued under an Obligation subject to credit enhancement to secure funding for a Project.  A subsequent refinancing of Obligations for the same Project shall not be subject to a credit enhancement fee.  In the event the Authority anticipates multiple draws under an Obligation subject to credit enhancement for a single Project, the fee shall be paid upon the initial draw down for the entire anticipated amount.

(b)
In addition, the Authority shall pay to the County annually, in advance on each July 1 a monitoring fee in an amount equal to 10 basis points (0.10%), unless otherwise agreed to by the parties, of the total principal amount drawn down or issued under Obligations which are subject to credit enhancement and outstanding hereunder, with the first payment due and payable on July 1, 2017.
(c)
The actual amount of fees with respect to any Project will be determined by the parties prior to closing on such Project.

Section 4.03
Covenants.  The Authority agrees so long as Obligations are outstanding to which this Agreement applies, as follows:
(a)
Prior to requesting any advances from the County, the Authority shall use Project Revenues and its General Revenues, if and as necessary to pay debt service on the Obligations when due as described in Section 2.02.

(b)
The Authority shall notify the County within thirty (30) days of using its General Revenues to make a Payment. 

(c)
The Authority shall maintain a minimum of $13,000,000 or such lesser amount as may be agreed between the County and Authority (the “Minimum Liquidity Covenant”), available for the immediate payment of amounts due on the Obligations of the Authority or a Company subject to credit enhancement hereunder (and inclusive of all other credit enhancement commitments between the County and the Authority entered into pursuant to King County Ordinance 16075).  At no time, shall the Minimum Liquidity Covenant be more than $13,000,000.  The Authority shall certify to the County not later than October 10 of each year that this Agreement is in effect, whether it is in compliance with this covenant, which certification will be based on the audited financial statement of the Authority for the previous fiscal year.  The Minimum Liquidity Covenant may be satisfied by the unrestricted and restricted cash deposits and investments of the Authority as described in its audited financial statements that are available for payments to be made on the Obligations under this Agreement.  Amounts available to the Authority to satisfy other liquidity covenants of the Authority to the County with respect to other credit enhancement agreements can be applied to the satisfaction of the Minimum Liquidity Covenant hereof, it being acknowledged between the parties that the amounts in each covenant are inclusive rather than cumulative and do not require any additional assets being set aside so long as the amount set forth as “Cash Deposits and Investments” meets the Minimum Liquidity Covenant hereof.  The Authority shall give the County immediate written notice if the Authority fails to maintain the Minimum Liquidity Covenant.

(d)
The Authority shall comply in all respects with the requirements of RCW 35.82 (a minimum of 50% of the units in a Project affordable to households at or below 80% of the area median income).

(e)
No Obligation shall be outstanding for more than forty (40) years from the date of original issue (“40 Year Maximum Maturity Date”).  Any subsequent Refunding Obligation may extend the maturity, but not beyond its 40 Year Maximum Maturity Date.

(f) 
Obligations and projects accessing the County’s credit enhancement shall comply with all state and federal laws.  If an Obligation is not an Obligation authorized under state and/or federal law, the County shall have no obligation under this Agreement for such Obligation. Should the Authority elect to utilize interest rate swaps or interest rate caps to provide a financing hedge for one or more financing instruments, unless otherwise approved by the County in writing, the County shall not be obligated in any way for payments due under such arrangement.  This Agreement shall not apply to any financial derivative the Authority may undertake, unless otherwise approved by the County in writing.

(g)
The Authority shall ensure that no more than 35% of the total amount of interim financing outstanding under this Agreement at any one time shall mature in less than 12 calendar months unless otherwise approved by the County in writing.

Section 4.04
Indemnification.  As between the County and the Authority, the Authority shall assume the risk of, be liable for, and pay all damage, loss, cost and expense of any party, including its employees, arising out of the performance of this Agreement, except that caused by negligence and/or willful misconduct solely of the County and its employees acting within the scope of their employment or the failure of the County to meet its payment obligations hereunder.  The Authority shall hold harmless from and indemnify the County and its officers, elected officials, agents, and employees against all claims, losses, suits, actions, costs, counsel fees, litigation costs, expenses, damages, judgments, or decrees by reason of damage to any property or business and/or any death, injury or disability to or of any person or party, including any employee, arising out of or suffered, directly or indirectly, by reason of or in connection with the performance of this Agreement or any act, error or omission of the Authority or the Authority’s employees, agents, or subcontractors, whether by negligence or otherwise.

The Authority’s obligation shall include, but not be limited to, investigating, adjusting, and defending all claims against the County alleging loss from action, error or omission, or breach of any common law, statutory or other delegated duty by the Authority or the Authority’s employees, agents, or subcontractors.


Section 4.05
Compliance with Continuing Disclosure Requirements.  In connection with an offering of any Obligations subject to United States Securities and Exchange Commission Rule 15c2-12 (the “Rule”), if applicable, and in order to meet the conditions of paragraph (d)(2) of the Rule, as applicable to a participating underwriter for such Obligations, the County undertakes for the benefit of holders of those Obligations to provide to the bond trustee or another designated party, with instructions to deliver the same to the Municipal Securities Rulemaking Board (the “MSRB”), annual financial statements for the County, which statements:

(a)
Shall be prepared in accordance with applicable generally accepted accounting principles applicable to Washington state governmental units, as such principles may be changed from time to time;

(b)
Need not be audited, except, however, that if and when audited financial statements are otherwise prepared and available to the County they will be provided;

(c)
Shall be provided to any bond trustee that is a Lender, not later than the last day of the ninth month after the end of each fiscal year of the County (currently, a fiscal year ending December 31), as such fiscal year may be changed as required or permitted by state law; and

(d)
May be provided in a single or multiple documents, and may be incorporated by specific reference to documents available to the public on the Internet website of the MSRB or that have been filed with the SEC.


The foregoing undertaking shall be modified if and as necessary to comply with the Rule as in effect on the issue date of any Obligations that are subject to the Rule.  The County’s obligations, if any, under this undertaking shall terminate upon the legal defeasance of all of such Obligations.  In addition, the County’s obligations under this undertaking shall terminate if those provisions of the Rule which require the County to comply with this undertaking become legally inapplicable in respect of the particular Obligations for any reason, as confirmed by an opinion of nationally recognized bond counsel or other counsel familiar with Federal securities laws delivered to the County and the Authority, and the Authority provides timely notice of such termination to the MSRB.


Section 4.06
Restriction on Pledge of General Revenues.  The pledge by the Authority of the General Revenues to the payment of amounts due to the County hereunder is subject to the right of the Authority to issue, without limitation, other obligations to be paid from the General Revenues on a parity of lien with such amounts.  In addition, the Authority may pledge any portion of the General Revenues derived from a particular facility or program to the payment of any obligations issued with respect to that facility or program.


Section 4.07.
Underwriting.  The parties acknowledge that the County shall underwrite the financial strength of the Authority and will have full recourse to the Authority’s balance sheet to secure County Loan Payments.  Individual projects to be purchased by the Authority will not be underwritten by the County.  The Authority shall disclose to the County if it intends to solicit capital funding from the County for either the acquisition or rehabilitation of such properties, and both parties acknowledge that the commitment hereunder to provide credit enhancement does not in any way represent a commitment of capital funding or a limitation on the County underwriting a project for which the Authority is seeking capital funding.
ARTICLE V

Remedies Upon Breach

Section 5.01
Remedies of County on Authority Breach.  Upon the occurrence of a breach by the Authority of any covenant or obligation hereunder, the County may proceed to protect and enforce its rights in equity or at law, either in mandamus or for the specific performance of any covenant or agreement of the Authority contained herein, or for the enforcement of any other appropriate legal or equitable remedy as the County may deem most effectual to protect and enforce any of its rights or interests hereunder.  The failure of the Authority to give any notice required under this Agreement shall not relieve the County of its obligation to make Loans to the Authority as described herein.

If it is determined there is a breach by the Authority of any covenant or obligation, whether discovered by the Authority or the County, the Authority or the County shall promptly notify the other party respectively.  If the breach is related to providing information to the County as required under this Agreement, the Authority shall proceed promptly to provide such information and work with the County to establish a reasonable time frame to provide such information.  If the Authority fails to provide such required information or notice, and such failure is determined within the County’s reasonable exercise of discretion to either materially impact the County’s ability to undertake appropriate review or materially increase the risk that the County will need to make a Loan, then such failure shall constitute an Authority default (“Authority Default”).

Section 5.02
Remedies of Authority on County Breach.  Upon the occurrence of a breach by the County of any covenant or  obligation hereunder, the Authority may proceed to protect and enforce its rights in equity or at law, either in mandamus or for the specific performance of any covenant or agreement of the County contained herein, or for the enforcement of any other appropriate legal or equitable remedy, as the Authority may deem most effectual to protect and enforce any of its rights or interest hereunder, and shall have standing as a third‑party beneficiary to commence such an action on the Authority’s behalf if the Authority has failed to do so.


Section 5.03
No Remedy Exclusive.  No remedy conferred upon or reserved to any party by this Agreement is intended to be exclusive of any other available remedy or remedies, but each and every such remedy shall be cumulative and shall be in addition to every other remedy given under this Agreement or now or hereafter existing at law or in equity or by statute, and any party hereto shall be free to pursue, at the same time, each and every remedy, at law or in equity, which it may have under this Agreement, or otherwise.


Section 5.04
No Implied Waiver.  No delay or omission to exercise any right or power accruing upon any breach shall impair any such right or power or shall be construed to be a waiver thereof, but any such right and power may be exercised from time to time and as often as may be deemed expedient.  For the exercise of any remedy, it shall not be necessary to give any notice, other than such notice as may be expressly required herein.


Section 5.05
Agreement to Pay Attorneys’ Fees and Expenses.  If a breach arises under any of the provisions of this Agreement and any party hereto should employ attorneys or incur other expenses for the collection of amounts due under this Agreement or the enforcement of performance or observance of any obligation or agreement on the part of another party contained in this Agreement, on demand therefor, the nonprevailing party(ies) shall pay or reimburse the prevailing party(ies) for the reasonable fees of such attorneys and such other expenses so incurred in any such legal action (including any arbitration, appeal, or insolvency proceeding).
ARTICLE VI
Miscellaneous


Section 6.01
Governing Law; Venue.  This Agreement is governed by and shall be construed in accordance with the substantive laws of the State of Washington and shall be liberally construed so as to carry out the purposes hereof.  Except as otherwise required by applicable law, any action under this Agreement shall be brought in the Superior Court of the State of Washington in and for King County.


Section 6.02
Notices.  Except as otherwise provided herein, all notices, consents or other communications required hereunder shall be in writing and shall be sufficiently given if addressed and mailed by first‑class, certified or registered mail, postage prepaid and return receipt requested or hand delivered, as follows:

To the County:


Housing and Community Development Program

401 5th Avenue, Suite 510

Seattle, WA 98104-1818

Attention:  DCHS Director

To the Authority:


Housing Authority of the County of King

600 Andover Park West

Seattle, WA 98188

Attention:  Executive Director


The County and the Authority may, by notice to the others, designate any further or different addresses to which subsequent notices, certificates, requests or other communications shall be sent.  Notices shall be deemed served upon deposit of such notices in the United States mail in the manner provided above.


A copy of any notice of default by either the County or the Authority shall also be sent to each Lender, if any.


Section 6.03
Binding Effect; No Rights Created in Third Parties.  This Agreement shall inure to the benefit of and shall be binding upon the parties hereto and their successors.  This Agreement may not be assigned, except that the Authority shall have the right to assign to a Lender its right to obtain funds from the County under Section 3.03.  The Lenders identified pursuant to Section 3.03 shall be deemed to be third-party beneficiaries of this Agreement and may enforce the provisions hereof.  Except as expressly provided otherwise herein, the terms of this Agreement are not intended to establish nor to create any rights in any persons or entities other than the parties hereto and the respective successors and assigns of each.  Third‑party beneficiaries of this Agreement shall be identified and acknowledged by execution of an addendum in substantially the form attached hereto as Exhibit A and executed by the County, the Authority and the Lender, in accordance with Section 3.03.

Section 6.04
Severability.  In the event any provision of this Agreement shall be held invalid or unenforceable by any court of competent jurisdiction, such holding shall not invalidate or render unenforceable any other provision hereof.
Section 6.05
Amendments.  This Agreement may not be effectively amended, changed, modified or altered, except by an instrument in writing duly executed by the parties hereto (or their successors in title).

Section 6.06.
Termination.

(a)
This Agreement may not be terminated in its entirety until all Obligations subject to credit enhancement hereunder have been paid in full or defeased, unless the County has assumed all liability for payment of the principal of and interest on all such Obligations when due and shall have pledged its full faith and credit to such payment.  So long as any such Obligations are outstanding, this Agreement may not be terminated or amended without the prior written consent of the Lenders, if any, except that this Agreement may be amended without the consent of the Lenders, so long as the County continues to be obligated thereunder to make “Loans” in an amount necessary to pay the full amount of the principal of and interest on the Obligations under the terms set forth in this Agreement and so long as the rights of the Lenders are not materially impaired.  This Agreement shall terminate upon payment in full of all principal of and interest on all Obligations (or defeasance thereof pursuant to the applicable section of any indenture pursuant to which any Obligations to be defeased were issued), so long as no holder of any Obligations has any further obligation to advance additional funds under a line of credit evidencing such Obligations.
(b)
Unless otherwise agreed to in writing by the County and the Authority, the obligation to provide credit enhancement for a new Project under this Agreement will automatically terminate on December 31, 2022 (“Termination Date”).   Notwithstanding the foregoing, the Termination Date shall not preclude the Authority from continuing to maintain credit enhancement for Refunding Obligations that refund outstanding Obligations already provided, so long as neither the term of the Refunding Obligation exceeds the 40 Year Maximum Maturity Date nor the principal balance exceeds the principal amount of the refunded Obligation.  Refunding Obligations that do not meet these requirements or that are sought following termination pursuant to Sections 6.06 (c), (d) or (e) may utilize credit enhancement only upon County review and approval.
(c)
If at any time prior to the Termination Date, (i)  the Authority gives notice that its liquidity has fallen below the Minimum Liquidity Covenant, (ii) the County is required to make a Loan hereunder, or (iii) upon the occurrence of an Authority Default, the County may, in its sole discretion, terminate its obligation hereunder to provide credit enhancement for a new Project; provided, however, that any credit enhancement of an Obligation or Refunding Obligation then provided hereunder  shall remain in full force and in effect so long as the credit enhanced Obligation or Refunding Obligation remains outstanding.

(d)
The County may, in its sole discretion, terminate its obligation hereunder to provide credit enhancement for a new Project upon sixty (60) days’ written notice to the Authority, if the County Executive determines, in his or her sole discretion, that the Agreement has or likely will, negatively affect the County’s credit rating; provided, however, that any credit enhancement of an Obligation or Refunding Obligation provided in accordance with this Agreement shall remain in full force and in effect so long as the credit enhanced Obligation or Refunding Obligation pertaining thereto remains outstanding.

(e)
The Authority shall promptly alert the County of any executive leadership changes at the Authority as well as federal policy or other significant changes that are likely to impair the Authority’s ability to perform as required by this Agreement.  The County may, in its sole discretion, terminate its obligation hereunder to provide credit enhancement for a new Project upon sixty (60) days’ written notice to the Authority, if the County Executive determines, in his or her sole discretion, that the change has or likely will result in the County having to make a Loan pursuant to this Agreement; provided, however, that any credit enhancement of an Obligation or Refunded Obligation provided in accordance with this Agreement shall remain in full force and in effect so long as the credit enhanced Obligation or Refunded Obligation pertaining thereto remains outstanding.


Section 6.07  Waiver of Breach.  No waiver of any breach of any covenant or agreement contained herein shall operate as a waiver of any subsequent breach of the same covenant or agreement or as a waiver of any breach of any other covenant or agreement, and in case of a breach by any party of any covenant, agreement or undertaking, any nondefaulting party may nevertheless accept from the other(s) any payment or payments or performance hereunder without in any way waiving its right to exercise any of its rights and remedies provided for herein or otherwise with respect to any default or defaults that were in existence at the time such payment or payments or performance were accepted by it.


Section 6.08  Time of Essence.  Time and all terms and conditions shall be of the essence of this Agreement.


Section 6.09  Refunding Obligations.  If the Authority issues Refunding Obligations at any time, all references in this Agreement to “Obligations” shall be deemed to be references to such “Refunding Obligations” for all purposes, without further action by the parties hereto.  The County acknowledges that such Refunding Obligations may be used to make a loan to a Company to enable the Projects to obtain the benefits of low-income housing or new markets tax credits.  Any amendment to the terms of this Agreement to accommodate the change in structure required for such Refunding Obligations is subject to approval of the County.

Section 6.10
Pooled Obligations.  The Authority is authorized to issue obligations that pool Obligations used to finance or refinance Projects.


Section 6.11
King County Investment Pool.  Nothing in this Agreement shall preclude the Authority from participating in the County’s Investment Pool.

Section 6.12
Execution in Counterparts; Effective Date.  This Agreement may be executed in counterparts, and shall be effective as of the first date on which it has been executed by both parties.

[Remainder of Page Intentionally Blank

ORAL AGREEMENTS OR ORAL COMMITMENTS TO LEND MONEY, EXTEND CREDIT, OR FORBEAR FROM ENFORCING REPAYMENT OF A DEBT ARE NOT ENFORCEABLE UNDER WASHINGTON LAW.

IN WITNESS WHEREOF, the County and the Authority have caused this Agreement to be executed in their respective names by their duly authorized officers on the dates indicated below.

KING COUNTY, WASHINGTON

By








County Executive, or his designee

Dated:





Approved as to Form by

County Prosecutor’s Office

By:






HOUSING AUTHORITY OF THE COUNTY OF KING

By








Executive Director

Dated:




Approved as to Form by

By:






Attorneys for King County Housing Authority 

EXHIBIT A
ADDENDUM TO CREDIT ENHANCEMENT AGREEMENT
This Addendum to Credit Enhancement Agreement (“Addendum”) is entered into among King County (the “County”), the King County Housing Authority, a public body corporate and politic of the State of Washington (the “Authority”) and _______________________________, a _________________ (the “Lender”) as of this ____ day of _______________, 20__.  This Addendum supplements the Credit Enhancement Agreement (the “Agreement”) dated _______________ 1, 2017 between the County and the Authority for the purpose of identifying the Lender as a third-party beneficiary of the Agreement.

RECITALS

WHEREAS, the County and the Authority have entered into the Agreement in order to facilitate the financing of affordable housing through the County’s provision of credit enhancement to the Authority to enable it to borrow funds at advantageous interest rates;

WHEREAS, the Agreement provides that the County and the Authority will identify a Lender that will lend funds to the Authority and confirm that such identified Lender will become a third‑party beneficiary of the Agreement with the right to enforce the obligation of the County to loan funds to or on behalf of the Authority for purposes of making debt service payments to the Lender in accordance with the Agreement; and
WHEREAS, the County and the Authority wish to confirm that the Lender is a third‑party beneficiary of the Agreement with respect to the Authority’s obligations to pay the principal and interest in accordance with the ____________________ between the Authority and the Lender dated as of ____________________ (the “Obligation”).
NOW, THEREFORE, IN CONSIDERATION OF the foregoing and the mutual covenants hereinafter contained, the parties agree as follows:

Section 1.  The Project and the Obligation.  The Authority has entered into the Obligation to finance the ____________________ of a ___ unit, multifamily residential facility located at ____________________ (the “Project”).  The Obligation or the portion thereof being drawn down to finance the Project is in the aggregate principal amount of $_____________, and bears interest payable ____________________, commencing on __________________.  A copy of the Obligation is attached hereto as Exhibit A.  The amount of the Obligation or the portion thereof being drawn down to finance the Project when added to all outstanding obligations subject to the limitations of the Agreement equals $__________ and is within the amount remaining available under the terms of the Agreement.  The Authority confirms that it is not in default under any of the terms and conditions of the Agreement, and the County acknowledges that the Agreement is in full force and effect.
Section 2.  Third‑Party Beneficiary.  The County and the Authority acknowledge and affirm that the Lender is a third-party beneficiary of the Agreement in accordance with Section 3.03 of the Agreement.  As a third‑party beneficiary, the Lender has certain rights and obligations under the Agreement, specifically (a) to notify the County of a failure by the Authority to make principal and interest payments under the Obligation when due; (b) to demand that the County loan to the Authority the amount of principal and interest required under the Obligation and not otherwise paid; and (c) to demand remittance of such amount directly to the Lender on behalf of the Authority.  The Lender acknowledges that it is a third‑party beneficiary under the Agreement with the rights enumerated above, but with no additional rights to demand any additional fees, penalties or damages from the County in the event that it needs to assert its rights as a third‑party beneficiary.
Section 3.  Notice.  Except as otherwise provided herein, all notices, consents or other communications required hereunder shall be in writing and shall be sufficiently given if addressed and mailed by first‑class, certified or registered mail, postage prepaid and return receipt requested, as follows:

To the County:


Housing and Community Development Program

401 5th Avenue, Suite 510

Seattle, WA 98104-1818

Attention:  DCHS Director




To the Authority:


Housing Authority of the County of King

600 Andover Park West

Seattle, WA 98188

Attention:  Executive Director

To the Lender:












The County and the Authority may, by notice to the others, designate any further or different addresses to which subsequent notices, certificates, requests or other communications shall be sent.  Notices shall be deemed served upon deposit of such notices in the United States mail in the manner provided above.

A copy of any notice of default by either the County or the Authority shall also be sent to the Trustee, if any, or otherwise, to each holder of any Obligations.

Section 4.  Counterparts.  This Agreement may be executed in counterparts, and shall be effective as of the first date on which it has been executed by both parties.


IN WITNESS WHEREOF, the County, the Authority and the Lender have caused this Agreement to be executed in their respective names by their duly authorized officers on the dates indicated below.

KING COUNTY, WASHINGTON

By








County Executive, or his designee

Dated:





Approved as to Form by

County Prosecutor’s Office

By:






HOUSING AUTHORITY OF THE COUNTY OF KING

By








Executive Director

Dated:




Approved as to Form by:

By:






Attorneys for King County Housing Authority 

[LENDER]

By








_______________
Dated:





Approved as to Form by:

By:






Attorneys for [Lender] 
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