[image: image1.png]ki

King County




Metropolitan King County Council

Committee of the Whole
	Agenda Item No.:
	4
	
	Date:
	February 24, 2010

	Proposed No.:
	2009-0523
	
	Prepared By:
	Amy Tsai


STAFF REPORT

SUBJECT:  


Proposed Ordinance 2009-0523 would require new controls for high-risk capital projects, including appropriation by project phase.  The legislation, which was crafted in response to the State Auditor’s 2009 review of King County’s capital program, would also standardize reporting requirements for all capital project appropriation requests.
SUMMARY:
This committee was briefed on this issue on February 8.  Discussions with Executive staff have been ongoing and have resulted in changes to the proposed ordinance.  Today’s staff report focuses on changes included in the proposed striking amendment.
 BACKGROUND:
In June 2009, the state auditor released an accountability audit of King County, wherein the state auditor expressed concerns about oversight of capital projects.  In July 2009, the Council passed Motion 13026 which included a requirement that the council consider legislation that would provide greater oversight of capital projects, high risk projects in particular.  Proposed Ordinance 2009-0523 was drafted in response to Motion 13026.
Inadequate Cost Controls
The state auditor’s audit of King County found issues with how King County tracks and controls costs of projects.  For example, the state auditor began a performance audit of King County’s construction management practices that was terminated in January 2009 due to records access issues. In that audit, the state auditor found that actual costs exceeded initial authorized costs.  The state auditor believed that some of the variances might be attributed to “poor budget estimation, inaccurate or incomplete project specifications and/or inadequate cost controls.” (State Audit, p. 10)

The auditor found that actual costs of 20 of 36 Roads Services Division projects exceeded the initial authorized costs of $30 million by $26.6 million, or 89 percent. This included the South 277th Street project that had initial authorized costs of $2.6 million and final project costs of $16.6 million.  The county asserted that the South 277th Street project’s initial authorized costs did not include the entire anticipated cost of the project.  
Timely Information and Corrective Actions
The state auditor noted in his accountability audit of King County that “The difficulties that counties experience in providing complete and timely information impairs the ability of higher-level county management to effectively monitor projects to ensure they are on budget and are completed on schedule.” (State Audit, p. 19)  The state auditor thought that a reporting system that captured progress of all activities at all phases would provide accountability and transparency to the Council and the public, allow tracking of performance against budgets and schedules, allow prompt corrective actions, and help keep tabs on the progress of the entire project compared to the total budget appropriations. (State Audit, p. 20)

The Council and the Executive have taken and are taking various steps that address the state auditor’s concerns.  For example, in 2006 the Council created the Capital Projects Oversight program to oversee the county’s largest capital construction projects. 

Proposed Ordinance 2009-0523 provides a means by which the Council, via exertion of its appropriation powers and in its capacity as the oversight body of the county, could regularly receive the types of information recommended by the state auditor for all capital projects, and exert greater control over project costs at the various phases of a project for high-risk capital projects.

Many of the strategies for improved oversight incorporated into the proposed ordinance come from a PMA Consultants report on capital projects oversight that was commissioned by the county in 2007.
SUMMARY OF PROPOSED ORDINANCE 2009-0523:
In order to achieve cost controls and improved monitoring, Proposed Ordinance 2009-0523 has appropriation requirements that would apply to all capital projects, and additional appropriation requirements that would apply to high-risk projects.

All Capital Projects
All capital project appropriation requests would submit a standard set of information as set forth in the proposed ordinance, and use standard cost estimating guidelines.  The information required would include elements adopted from the Executive’s Capital Appropriation Proposal form used for 2010 budget requests (project description, total cost, appropriations to date, etc.), and reporting on performance relative to baseline scope, schedule and budget.     
High-Risk Projects

High-risk capital projects would have separate appropriation requests for preliminary design, design and construction phases.  High risk capital projects would also maintain a risk register, conduct a formal risk assessment, and employ earned value management (which is a means of quantifying whether a project is on target with its tasks and timelines).  

Each year, the Joint Advisory Group (JAG), which is a group that was formed to facilitate communication between the Executive and Legislative branches on significant county projects, would identify a select group of projects that are high risk.  Some aspects of the selection process include:

· Projects with a total project cost of over $10 million would receive a risk score using a risk scoring instrument to be developed by the Capital Projects Oversight program
· Any department having at least one $10 million project would ideally have a project designated as high risk.  
· The Executive and Council would have the ability to add additional projects to the high-risk list.
Information technology projects would not be part of the high-risk scoring process, as they have their own phased release of funds by the Project Review Board. The proposed striking amendment identifies other exclusions, including lease-based projects which have their own separate section for phased appropriations in the proposed ordinance, transit acquisitions which have their own separate council process for review of service plans, and other projects where the risk liability rests with other entities, such as grant-funded affordable housing projects and energy savings performance contracts.
ANALYSIS: 
Phased Appropriation Timing
There were initial concerns expressed by the Executive branch that any project delays caused by the need to get an appropriation for the next phase could introduce significant costs if fish windows are lost or max price guarantees lapse.  The American Council of Engineering Companies of Washington raised similar concerns that if there were delays, the personnel assigned to work on a project could change, resulting in inefficiencies.  

Council staff worked closely with Executive staff to address these concerns.  Refinements made in the striking amendment include the following:
· Four phased appropriations are reduced to three (eliminating the first phase, planning)

· High-risk project appropriation requests for the preliminary design phase includes up to ten percent of funding for the design phase
· High-risk projects can make an appropriation request for the construction phase as soon as the design is sufficiently complete to support a final cost estimate and schedule for proceeding to procurement for construction. 
· There are exceptions for alternative project delivery methods and other capital projects that have different timing needs.

In other jurisdictions that employ phased appropriations (Port Authority of New York & New Jersey, State of Washington), contractors bid with the understanding that work after the current phase is contingent upon funding approval of the next phase. 

Alternative Project Types
The proposed striking amendment clarifies the oversight process for high-risk projects that do not follow a sequential preliminary design, design, and construction format, such as when phases occur concurrently or when there is an emergency.  

When a high-risk project needs an appropriation for work that will encompass more than one phase, the Executive provides a justification of the need and identifies milestones for reporting on the required elements for each of the phases. 

In the case of General Contractor/Construction Manager (GC/CM) projects where there can be a need to move quickly on some early construction opportunities, the phases are defined to allow preliminary construction activities to occur in the design phase if there is a demonstrated need.

In the case of lease-based projects where the county’s involvement in the project effectively ends with the signing of a lease agreement before construction, those projects have their own section in the proposed striking amendment that tailors appropriation requirements to the planning, predevelopment, and leasing phases of lease-based projects.

Training and Resources
Wastewater estimated that in the first year, over 40 existing projects valued at over $10 million would be subject to the risk scoring process. In subsequent years, the number of new projects would be much smaller, and the rescoring of existing projects would be easier.  

In response to this concern, the striking amendment does the following:

· The scoring deadline in the first year of the ordinance is pushed back in order to allow time for risk scoring to occur.  The scoring deadline of July 31, 2010 is the date that was proposed by the Executive.

· Projects that will only request an initial appropriation of $200,000 do not have to undergo the risk scoring process until they make an appropriation request that will exceed the $200,000 threshold.  In other words, projects that request less than this amount for planning purposes do not have to have a risk score, thereby reducing the total number of projects scored.

Additional Concerns
In the briefing to this committee on February 8, staff identified additional issues raised by the Executive. Those areas and how they are addressed in the proposed striking amendment are as follows:
· Keeping the number of monitored high-risk projects manageable, particularly in the first two years
· Striker includes intent language that the number of projects should be small enough to allow for focused, meaningful oversight.
· Using consistent definitions countywide including in code, standard steering committee work, and ABT efforts
· Striker includes phase definitions proposed by the Executive.
· Keeping the process as simple and streamlined as possible, including emphasizing analysis and variance-reporting instead of raw data dumps where practical
· Striker used Executive input to clarify and reduce the type of information provided.
· Be cognizant of impact on project schedules, workload, and any training needed
· Striker adds flexibility in who performs the risk scoring for projects, and increases the types of projects excluded from high-risk consideration. 
· Carefully consider risk score timing relative to other departmental timing needs

· Striker includes risk score deadlines provided by Executive.

· Ensure requirements don’t shift new costs to operating budgets

· The above steps to reduce number of risk scores, timing of risk scores, and who performs the risk scores addresses this issue.
· Instituting a two-year check-in to evaluate cost and schedule impacts of the proposed ordinance

· Striker adds a two-year review.

REASONABLENESS
Proposed Ordinance 2009-0523 responds to the state auditor’s concerns of inadequate cost controls by requiring that all capital projects submit a standard set of scope, schedule, and budget information when requesting appropriations, and by requiring that projects that pose the highest risk to the county come back to the council for an appropriation for each phase of the project.  The proposed striking amendment incorporates helpful suggestions from the Executive for ensuring that the process flows as smoothly as possible in both branches of government.  Therefore, the striking amendment appears to be reasonable.
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