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SUBJECT

AN ORDINANCE authorizing and approving the 2012-2013 Office of Public Defender contracts for legal services.  
SUMMARY

This staff report will provide an overview of the Office of the Public Defender (OPD) and how the public defense financial payment model is used to determine OPD budgets.  This background lays the groundwork for the proposed ordinance approving the contracts for legal services provided by independent contractors to the county.  
BACKGROUND

Public defense services are mandated by the U.S. Constitution, the Washington State Constitution and other state statutes.  In Washington State, the cost of providing indigent
 defense services is primarily the responsibility of local governments – counties and cities.  As a regional government, King County is responsible for providing indigent defense services for felony and juvenile defendants on a county-wide basis, and as the local government, the county must provide defense services for misdemeanants in the unincorporated area.  (Cities are responsible for providing defense services for misdemeanors that occur within their borders.)  
The Office of Public Defense: Organizationally, the Office of Public Defense is under the administrative control of the county’s Department of Community and Human Services (DCHS).  As adopted by the Council in September 2011, Ordinance 17189 changed the organizational requirements for OPD.  The ordinance changed OPD organizationally as follows: 
1. The Executive will appoint the director of OPD.  In the past, the director of DCHS appointed the leader of OPD.  Though OPD organizationally remains as a division within DCHS and report to the director of DCHS, the director of OPD would be appointed by the Executive. The Council will continue its duty to confirm the candidate.

2. Changed the name of the division from the “Office of the Public Defender” to the “Office of Public Defense”.  

3. Changed the name of the leader of the division from “The Public Defender” to a “Director of the Office of Public Defense”.

4. Changed the selection process:  The Executive now consults with representatives of the criminal justice and broader community during the recruitment and selection of the appointee, rather than convening an advisory committee to assist the director of DCHS in the appointment process.

5. Changed the required skills and duties of the director of Public Defense:  Previously, the public defender was required to be a licensed attorney with prior experience in public defense and management.  Ordinance 17189 revised the requirement, stating that the director of the Office of Public Defense may “ensure the office of public defense employs the needed technical and public defense expertise to ensure effective delivery of public defense services”.

On July 6th, the Executive appointed David K. Chapman, a lawyer with more than thirty years’ experience in the King and Pierce County justice systems, as the new head of the office.  The appointment was the result of a national search and will be subject to confirmation by the Metropolitan King County Council.  The Executive recently transmitted Proposed Motion 2012-0260 for Council consideration and confirmation of the appointment.  
Provision of Services: King County Code 2.60.101 states that indigent defense services will be made available to provide legal representation for those that are eligible.  Washington State law, RCW 10.101, defines who is indigent.  In general, OPD provides attorneys to those people who qualify based upon their financial status and are facing the possibility of jail time or of losing their children.  Attachment 4 to this report shows the eligibility requirements that are posted on the County’s website.
Unlike most jurisdictions in the nation, King County has contracted with non-profit agencies for indigent legal defense services for over 30 years.  Under the county code, the Office of the Public Defender is the agency responsible for determining a defendant’s eligibility for the services.  OPD also negotiates the contracts for defense services with the non-profit organizations and assigns cases to the defender agencies.  These contracts are subject to approval by the Council.  The defender firms are (1) the Associated Counsel for the Accused (ACA), (2) the Northwest Defenders Association (NDA), (3) the Society of Counsel Representing Accused Persons (SCRAP), and (4) The Defender Association (TDA).  Under these defender agency contracts, the county pays for “caseload” on a workload basis (using increments called “case credits” which represent the number of attorneys and other resources, such as investigators that are allocated to each case).  
OPD is also responsible for maintaining a list of lawyers available to handle cases that agencies cannot accept due to a conflict of interest.  This list of independent contract attorneys is known as the Assigned Counsel Panel.  Finally, OPD is responsible for preparing an annual budget for the county’s public defense program.  The primary cost driver is caseload, which is controlled by the number of arrests and case filings.  Approximately 70 percent of the annual budget pays for defense services.  The remaining 30 percent of the OPD budget is programmed for administration and overhead, expert witnesses and assigned counsel costs.  
Funding History: Prior to 2003, OPD based its budget for agency contracts on the actual costs submitted by each agency.  As a result, the combination of individual agency budgets and county administrative practices resulted in different payments to each agency even though the types of work and caseload standards were the same.  
In 2003, OPD developed a funding model to create a payment structure in which the calculations for salaries, benefits and administrative costs were uniform across all agencies.  The model was used for the first time in the 2004 budget and updated for 2005.  Under the model, the rates paid for staff, benefits and overhead were common to all agencies.  
However, during the 2005 budget process, the Budget and Fiscal Management (BFM) Committee heard testimony from each of the defender agencies expressing concerns regarding the lack of transparency in the funding model used by OPD to calculate payments for the caseload assigned to them.  The defender agencies also raised concerns about shortfalls in their budgets due to model calculations.  As a result of these concerns, the Council adopted Motion 12160 in July 2005 that refined the financial payment model and specifically defined the components.  The model went into effect in 2006 and is required to be reviewed every three years.  The first update occurred in 2009 and was approved by the Council in Motion 13004.  (The Executive transmitted Proposed Ordinance 2011-0461 to approve the 2012 update, which was referred to the Budget and Fiscal Management (BFM) Committee.  Due to the changes associated with Dolan v. King County, the BFM Committee has not yet considered the update.)
Change of Contract Cycle: In June 2009, the Council approved Ordinance 16303 that changed the contract dates for public defense contracts from a January 1 to December 31 time period to July 1, 2009 to June 30, 2010 time period.  The change in the contracting cycle was intended to:

1. Provide the Council the opportunity to consider the policies reflected in the contracts prior to budget transmittal and deliberation, and

2. Allow the finalized contracts to be reflected in the Executive’s proposed budget transmittal.

The Council understood that any adjustments to the contract – such as PAO parity based on January payroll adjustments – would be handled through amendments to the contracts.  (These types of adjustments are made with either contract cycle.)  

Payment Model: The payment model is used to provide a framework for the OPD annual budget and to structure the payment amounts in the defender agency contracts for services.  The model includes three basic components.  First, a uniform price per credit is calculated for each caseload area (this includes salary and benefit costs and direct overhead and mileage costs for all staff working directly on cases).  Second, administrative/indirect overhead allocation rates are calculated to cover salary and benefit costs for administrative personnel (management positions/non-direct case positions such as receptionists) and general office operations costs, excluding rent.  Third, a rent allocation is calculated based on the number, location and function of full time equivalent (FTE) staff.  This results in a system where the county pays a flat fee for a typical felony case and a lower flat fee for a typical misdemeanor case.  There are additional fees paid for more labor intensive cases like sex charges, homicides and other extraordinary cases. 
Annual budget development begins with the projection of annual caseload for each case area; an adjustment for cost of living allowance (COLA) for attorneys, staff and specific administration/overhead categories; and an adjustment to bring defense attorney salaries into parity with King County Prosecuting Attorneys.  This information is entered into the model and results in an estimated budget for each case area and for contractor administration and overhead system wide.

Each contract is structured to identify the number of case credits anticipated to be performed in each assigned case area by each contractor.  The model is used to calculate the amount to be paid to each contractor for each case area and for administration/overhead, which is identified separately in the contract.  The rates paid per unit of work in each case area and per FTE for administration/overhead are uniform among all contractors.  It is important to note that the county uses the model to calculate the total amount of each contract, but neither the model nor the contract controls or directs the contractors in how they expend the contracted amount.  The contract deliverable is the provision of public defense and the contractors determine how they provide the service.  
As noted above, the model was last updated in 2009.  The areas for recommended changes included the following:  clerical staffing, expedited felony calendars, electronic filing changes, attrition rate formula and impacts on salary parity, partial funding of FTEs, professional staff salary review, benefits calculation, weighting of general felony caseload, aggravated/complex reimbursement levels, contract variance, deferred revenue (prepayment), process for reviewing issues that impact work and funding mid-award, IT/County network issues, and rent.  The outstanding issue remaining from this update was a case weighting study for felony caseloads.
Case Weighting Study: The payment model breaks cases into general categories like misdemeanors and felonies.  The awarding of case credits is based on this breakdown by type.  However, each case is different and many of the more complex felony cases may be overburdening felony attorneys.  The agency contractors have argued that caseload has been exacerbated by the removal of the “easiest” cases through the use of the “expedited calendar” that was begun by the PAO and District Court in 2009.  (This decision removed several thousand of the least burdensome cases from the felony caseload, leaving a smaller but more complex caseload.)  
The Council approved an interim funding solution in mid-2009 and funding is included in the 2012 budget for this purpose.  Using this methodology, more complex cases receive a different compensation amount than the current one felony case credit with the option of applying for additional credits based on unique circumstances.  This solution increases credits for homicides, some sex offenses and cases that require extraordinary number of attorney hours.  This additional funding has now been included in the OPD on-going base budget.  In addition, the 2012 budget also provided an additional $1.5 million to ensure that case weighting modifications 
To analyze the best way to address more complex cases, a study was undertaken to determine if “weighting” cases by felony type makes sense for the County.  The Spangenberg Project (TSP) completed a study that was completed and distributed in April, 2010.  The estimated fiscal impact to fully implement the study recommendations is at least $11.3 million.  Study implementation decisions have not been made by the Council; consequently, the proposed contracts are based upon the cost payment model, with "interim funding", contempt of court support calendar staffing methodologies, and modification funding included in the 2012 budget.
ANALYSIS: 
Proposed Ordinance 2012-0255 would authorize the Executive to sign contracts with the four public defender agencies that provide defense services to the County for the time period beginning July 1, 2012 and ending June 30, 2013.  
These contracts are entered into pursuant to King County Code 2.60.040.  The contract elements are reflected in the 2012 budget and conform to Motion 12160, which adopted the public defense financial payment model used to determine OPD budgets.  The transmitted contracts – Attachments A, B, C, and D to the proposed ordinance – have been reviewed and signed by the Executive Directors of the four defense agencies.  
As independent contractors, the agencies are required to deliver legal services and to ensure that attorneys are properly trained, supervised, and supported.  The contracts have also been reviewed by Sheryl Willert, outside counsel from the Williams Kastner law firm, who has been appointed by the PAO as a special deputy on all OPD legal issues. Appointed counsel is in place so as to avoid conflict of interest for the PAO regarding public defense advice.  
The contracts reflect the same elements and scope of work provided by the independent agencies during the last contract period.  The maintenance of workload, as well as reporting and performance standards remains unchanged.  The contracts continue the interim case-weighting payment system that was instituted in the previous contracts, as directed by the Council in Ordinances 16542 and 16717.  As a reminder, this change was in response to changes in the Prosecuting Attorney’s changes to the Filing and Disposition Standards (FADS) begun in October 2008.  The PAO began to file as misdemeanors what were previously low level drug and property felonies.  This change resulted in a decrease in the number of relatively simple cases, and defense contractors were impacted by a more complex caseload.  In response, the Council increased payments for certain homicide and sexual assault cases – which is continued in the 2012 budget.  
As noted, the contracts attached the proposed legislation reflect the same scope of work from the previous contracts and reflect no major changes.  Some highlights of maintained services include:
· Contempt of Court Support Enforcement Calendar attorney staffing practice and funding methodology,

· Continuation of interim funding for selected major felonies,

· An agency attorney at the expedited felony calendars in District Court; and 
· Continued attorney and staff services to support the Mental Illness and Drug Dependency Action Plan, which is part of the Family Treatment Court, Juvenile Drug Court, and Mental Health Court.
There are some changes included in the proposed contracts. The areas changed are:

1. Modifications to the case weighting system are included in the 2012-2013 contracts, as required by 2012 King County Council Budget Ordinance 17232.
2. Funding for the components of these contracts is consistent with the current King County Public Defense Payment Model, as established by King County Council Motion 12160, and as revised in 2009 by King County Council Motion 13004, and as otherwise provided by 2012 Adopted Budget Ordinance 17232.

3. The contracts have been changed from previous contracts to insert specific language detailing the procedure of enrollment and for payment of PERS retirement to be in compliance with the Pierce County Superior Court order in Dolan v. King County.

As also noted, the directors of the four defender organizations have agreed to these changes and have signed the contracts along with the Executive. 
According to the fiscal note, $32,954,450 is estimated for distribution to the four public defense contractors for the 2012/2013 contract, as follows:


Associated Counsel for the Accused (ACA)
$9,482,480

Northwest Defenders Association (NDA)
$5,132,504

Society of Counsel Representing Accused Persons (SCRAP)
$8,313,893

The Defender Association (TDA)
$10,025,573
This distribution assumes that $17.2 million will be expended between July and December 2012 and $17.8 million will be expended between January and June 2013.  It should be noted that although the payment model generates the amounts for each defender agency, the funding – once it is received by the agency – is disbursed by the agency.  OPD reviews agencies’ staffing plans to verify that attorneys’ experience levels meet or exceed required experience for case practice areas.  
The public defense contracts do not include assigned counsel, experts, and OPD administration that are budgeted, but not contracted. The 2013 contract estimates could change based on 2013 budget assumptions and through the Council’s budget process; however, the 2012 fiscal impacts are reflected in the 2012 adopted budget.  

As included in previous contracts, the proposal has responded to the TSP recommendation to simplify contracts. The contracts assume that the interim case weighting funding strategy for certain major felonies will be funded.  If these caseloads increase, a supplemental appropriation could be forwarded for Council consideration.  Please see page two of the fiscal note for a break out of cast type and budget amounts. Page two of the fiscal note, shows a breakdown by case type and fund.  
REASONABLENESS
The contracts proposed for approval by the Council appear to reflect Council direction for the contract cycle, the payment model assumptions, interim case weighting funding, provision for the contempt of court staffing methodology, and the adopted 2012 case weighting modifications.  Consequently, approval of Proposed Ordinance 2012-0255 would be a reasonable business and policy decision.  
ATTACHMENTS
1. Proposed Ordinance 2012-0255
2. Transmittal letter, dated June 29, 2012
3. Fiscal Note 

4. Eligibility requirements for OPD services
� RCW 10.101.010(1) defines “indigent” as including those who are receiving public assistance, involuntarily committed to a mental health facility, or near the federally established poverty level; and those who are unable to pay the anticipated cost of counsel for the matter before the court because his or her available funds are insufficient to pay any amount for the retention of counsel.
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