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SUBJECT:

An ordinance relating to zoning; revising the definition for Community Residential Facility, establishing a new land use definition for Secure Community Transition Facilities and specifying where such facilities may locate in King County.
BACKGROUND
:
McNeil Island Special Commitment Center

The McNeil Island Special Commitment Center (Commitment Center) is a total confinement facility operated by the Washington State Department of Social and Health Services (DSHS) that provides long-term rehabilitative treatment for certain sex offenders.  The Commitment Center was created in 1990 as part of the Community Protection Act (the Act), which provided for registration and community notification of convicted sex offenders who are released from prison.  The Act also provided for the civil commitment of sex offenders who have completed their criminal sentences, but meet the State’s definition of “sexually violent predator” (see Attachment 2 for legal definitions).  Only about 3% of the approximately 1,000 sex offenders released from prison each year are sent to the Commitment Center; the rest are released directly to the community.  The Commitment Center is considered by the State to be a specialized mental health treatment program for long-term rehabilitation, not a prison or a criminal justice program.
Less Restrictive Alternatives

In 1994, a federal court ruling determined that the State must provide “constitutionally adequate” mental health treatment for Commitment Center residents, and that offenders must have the opportunity to graduate to “less restrictive” facilities, off of McNeil Island.  The ruling stemmed from a 1991 civil rights complaint alleging constitutional violations of Commitment Center residents.  The court determined that state-administered transition facilities are needed to ensure there are appropriate and safe placements available.
A “less restrictive alternative” to the Commitment Center is defined in state law as a living arrangement that is less restrictive than total confinement (see Attachment 2 for legal definitions).  A less restrictive alternative may be a residential facility operated or contracted by DSHS, or in the person’s own home.  The statutory name for a less restrictive alternative operated or contracted by DSHS is “Secure Community Transition Facility” (SCTF). These SCTF, which are regulated under Chapter 71.09 RCW, must provide a high degree of security and supervision, including: Intensive staffing, 24-hour a day supervision, trip escorts (trips are limited, must be planned well in advance, and require notification of local law enforcement), ongoing sex offender treatment, perimeter security, and individual electronic monitoring.
Since 1995, the court has held annual or semiannual hearings on the State’s progress toward meeting the court’s requirements.  Following the November 1999 hearing, the court ruled that the State was not timely in establishing less restrictive facilities, and found the State in contempt.  At that time, the court began fining the State $50 per day per Commitment Center resident until adequate transitional facilities are established on the mainland. The financial penalty is nearing $5 million and is still accruing.  The State will go back before the court on December 2, 2002 to report on its progress.
Required Planning
In 2001 the Community Protection Act was amended by the state legislature (3ESSB 6151) to require all counties and their cities to amend their plans and development regulations by September 1, 2002 to provide for the siting of SCTF.  Further amendments in 2002 (ESSB 6594), however, narrowed this requirement to six of the seven counties that had at least five residents committed or detained for commitment on McNeil Island on April 1, 2001 (Clark, King, Kitsap, Snohomish, Spokane, and Thurston). Under the new law, local jurisdictions must accomplish the following by October 1, 2002:
· Identify areas and/or zones for SCTF that are consistent with the siting policy guidelines in state law.  Local jurisdictions must not select areas / zones that would preclude the siting of SCTF.

· Establish an equitable distribution policy to ensure that no community receives a disproportionate grouping of similar facilities.
· Establish a process for timely siting of SCTF (within 180 days).
Siting Requirements
By October 1, 2002 affected jurisdictions must enact plans and/or development regulations consistent with the siting guidelines in state law, including:
· Proximity to Risk Potential Activities & Facilities:  SCTF may not be adjacent to, immediately across the street or parking lot from, or within the line of sight
 of public and private schools or school bus stops, licensed day care and preschools, public parks and trails, sports fields, playgrounds, recreational and community centers, churches, synagogues, temples, mosques, and public libraries.  
· Equitable Distribution Factors:  Before siting a SCTF, jurisdictions must consider the number of existing residential facilities operated by the Department of Corrections or the DSHS Mental Health Division, and the number of Level 2 and Level 3 sex offenders in the area.
· Emergency Response:  Jurisdictions must balance the average emergency response time in the general area of a proposed SCTF against the proximity of the proposed site to the risk potential activities and facilities listed above.  
· Access to Services:  A proposed site must be in reasonable proximity to available medical, mental health, sex offender and chemical dependency treatment providers and facilities, and to community services such as employment, education, and vocational training.
Failure to Plan
Under ESSB 6594, the State has the authority to preempt any of the six counties or their cities if they fail to complete the required planning by October 1, 2002.  This means that the State is authorized to supersede local plans, development regulations, permitting and inspection requirements, and all other laws necessary for siting, constructing, renovating, occupying and operating SCTF.

In all cases, DSHS will defer to the local process unless:

· A jurisdiction has not completed the necessary planning to provide for the siting of SCTF;
· Local processes or development regulations precludes the siting of SCTF;
· Local regulations are inconsistent with or more restrictive than state law; or
· Local land use permitting processes will not result in timely siting (within 180 days).
Pierce County is exempt from the planning requirement because it is already the site of a 24-bed SCTF on McNeil Island.  Clark, Kitsap, Spokane and Thurston Counties are each required to plan for one three-bed facility, the minimum size facility that may be sited.  King and Snohomish Counties, with a greater number of residents committed to the Commitment Center, have been assigned a greater number of beds (see Attachment 6 for the State’s allocation of SCTF beds).  A 12-15 bed facility will be placed in King County, because 41 of the 168 sex offenders under civil commitment at the Commitment Center are from King County. 
LEGISLATIVE SUMMARY:

Proposed Ordinance 2002-0372 was transmitted to the Council by the Executive on August 15, and was introduced and referred to the Growth Management & Unincorporated Areas Committee on August 19.  This ordinance is the legislative vehicle by which the Executive proposes to comply with the state requirements for siting Secure Community Transition Facilities (SCTF).
The ordinance would amend the King County Zoning Code (Title 21A) as follows:

1. Excludes SCTF from King County’s definition for Community Residential Facilities.  Community Residential Facilities (also known as group homes) are currently allowed under the King County zoning code, and are defined as living quarters that function as a single housekeeping unit and that provide support services such as counseling, rehabilitation and medical supervision.  Community Residential Facilities are allowed as either a permitted or conditional use in urban and rural residential zones, and in commercial areas.
2. Adds a new definition for Secure Community Transition Facilities consistent with the definition in state law.  Under the new ordinance, SCTF would be defined as facilities for persons civilly committed and conditionally released to a less restrictive alternative in accordance with RCW 71.09; having supervision and security; and providing or ensuring the provision of sex offender treatment services.

3. Allows Secure Community Transition Facilities as a Conditional Use in the F (Forest) zone only, under the following conditions:
· Must not result in an expansion of sewer service outside the urban growth area;
· Must abut or access a public street functioning as an arterial as determined by the King County Department of Transportation;
· Must be contiguous to a site developed for use by a public agency;

· Must comply with all state regulations regarding the siting of SCTF as specified in RCW 71.09;

· Must meet the state definition of a SCTF;
· Must have received all necessary permits or approvals from DSHS; and
· DSHS must have reviewed the proposed location with the Office of the King County Sheriff.
COMMENTS FROM STATE DSHS:

DSHS has reviewed and provided comments on a draft version of Proposed Ordinance 2002-0372 in a letter to the Director of the Department of Development and Environmental Services (DDES) dated July 30, 2002 (see Attachment 4).  The following is a summary of their comments:  
· Availability of suitable land. The State is concerned that there may not be suitable available land in the Forest Zone (resulting in preclusion of SCTF), and urges the county to complete an analysis in order to make such a determination.  

· Emergency Response Time.  As a general rule, the State considers remote locations with very long emergency response times as not appropriate for SCTF, unless a fiscally prudent and feasible emergency response plan can be implemented.  The State urges the county to analyze whether reasonable emergency response, including medical emergencies, fire emergencies and law enforcement, is available in the forest zone.

· Reasonable access.  In light of the Executive’s proposal to limit SCTF to sites that abut or access arterial corridors, the State is urging the county to complete an analysis to determine whether there are sufficient suitable and available parcels along such corridors in the Forest zone.
· Existing Restrictions on Uses in the Forest zone.  The State notes that the King County Comprehensive Plan (KCCP) places severe restrictions on uses in the forest zone, with policy direction to limit residential, recreational, commercial and industrial uses to those that are compatible with forestry.  The State was also troubled by the requirement in KCCP Policy R-522 requiring a forest management plan as a condition for development of any residential use in the forest zone.  The State concluded that these restrictions could result in legal challenges surrounding the compatibility of SCTF within the forest zone.
· Equitable Distribution.  The State commented that the draft ordinance does not address equitable distribution, something that is required by Chapter 71.09 RCW (see “Equitable Distribution Factors” on page 2 of this staff report).
Note: The version of this ordinance that the State reviewed did not include the condition that SCTF be contiguous to a site developed for use by a public agency, and therefore the State has not had an opportunity to comment on that provision.

The Director of DDES responded to the State’s comments in a letter dated August 16, 2002 (see Attachment 5).
STAFF ANALYSIS:

The executive’s proposal does not appear to meet all of the criteria in RCW 71.09.  If the Council were to adopt the proposed ordinance in its current form, it appears more likely than not that the State would pre-empt the County’s regulations if the decision is made to site a SCTF in unincorporated King County.  If the Committee or the Council is interested in pursuing the concept of siting SCTF in the forest zone, more analysis will be needed.
Options for the Committee and the Council to consider with respect to this legislation include:

· Adopt the executive’s proposal as currently drafted;
· Adopt the executive’s proposal with added conditions;
· Identify other zones / areas for siting SCTF; or
· Opt for pre-emption.
ATTACHMENTS:
1. Proposed Ordinance 2002-0372
2. Definitions from Chapter 71.09 RCW

3. Jurisdictional Information
4. Letter from Washington State DSHS to King County DDES commenting on draft SCTF ordinance (dated 7/30/02)
5. Letter from King County DDES to Washington State DSHS responding to comments on draft SCTF ordinance (dated 8/16/02)
6. Relevant King County Comprehensive Plan Policies (forest zone, essential public facilities)
7. DSHS Summary: Allocation of Additional SCTF beds

8. DSHS Summary: SCTF Resident Profile




� Background information compiled from materials supplied by the Washington State Department of Social and Health Services


� “Within line of sight” means that it is possible to reasonably visually distinguish and recognize individuals.  The distance used for developing the state’s GIS database of risk potential facilities was 600 feet (the length of two football fields).  
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