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Metropolitan King County Council

Budget & Fiscal Management Committee

STAFF REPORT

	Agenda Item:
	5 and 6
	Name:
	Peggy Dorothy and Marilyn Cope

	Proposed No.:
	2003-0407 and 2003-0408
	Date:
	September 24, 2003


SUBJECT:  

Proposed Ordinance 2003-0407:  AN ORDINANCE approving and adopting the class action settlement agreement and fee settlement agreement negotiated between King County and the plaintiffs in Dupuis, et al. v King County; and directing the executive to implement the terms of the agreement.

Proposed Ordinance 2003-0408:  AN ORDINANCE making a supplemental appropriation of $1,668,000 to the risk abatement fund for the purpose of paying the claims of the class action plaintiff’s attorneys’ fees and other related costs as stipulated by the Dupuis settlement.

SUMMARY:
These two proposed ordinances would resolve a lawsuit against the County which focused on payment of hourly wages to the County employees paid under the MSA (Management Science America) computer payroll system.  The Plaintiffs in this class action claimed that they were underpaid in years with more than 2080 scheduled work hours in the year.  
The Plaintiffs have recently reached a settlement with the County to resolve this lawsuit.  The County has already implemented changes to the MSA payroll system that would pay hourly employees based on the actual number of workable hours in each year.  Under the settlement, the County agreed to award vacation credits or cash awards in lieu of vacation for alleged past underpayments to the Plaintiffs.  The County also agreed to pay the Plaintiffs’ attorneys fees in the amount of $375,000.
By Proposed Ordinance 2003-0407, the Council would approve the settlement agreement and fee agreement between the class action Plaintiffs and the County.  Proposed Ordinance 2003-0408 would approve the appropriations required to pay for implementing the settlement and fee agreement.

BACKGROUND:

The MSA payroll system pays hourly employees by dividing the number of workable hours in a year by the number of bimonthly pay periods in the same year.  Prior to 2003, these wage payments were calculated based on 2080 workable hours in a work year.  This calculation resulted in a bimonthly pay period containing 86.66 hours for hourly employees paid under MSA.  
However, the actual number of work hours in any particular year can range from 2080 to 2096, depending on when the work year begins (whether it begins on a weekend or weekday) and on whether the year is a leap year.  In 2003, the work year actually contains 2088 workable hours, which results in a bimonthly pay period containing 87.0 hours.  

On April 2, 2003, a class action complaint was filed on behalf of hourly employees paid on the MSA payroll system.  Employees alleged that they were not paid in a timely manner and that wages were withheld in violation of state law.  The Plaintiffs’ complaint alleged that hourly employees were not appropriately paid for 2088 hours of scheduled work.  The lawsuit is based on wage claims arising between 1997 and the date of the settlement agreement.  Any claims arising prior to 1997 are barred by the Statute of Limitations, and employees would not be able to sustain a lawsuit on these claims.  
The parties recently reached a settlement of this lawsuit.  For purposes of the settlement, the parties agreed that all hourly County employees paid under the MSA system (other than MSA hourly employees in the Sheriff’s Office, who are covered by the Covey litigation) are mandatory class members.  This means that individual members of the class cannot seek separate redress on their own.  Once the settlement is final, it will cover all hourly County employees paid under MSA (other than Sheriff’s Office employees).

Under the settlement, claims arising for the next three years into the future will also be barred from grievances or lawsuits, other than to enforce the settlement agreement.  This means that, if for some reason, the County pays hourly employees based on a 2080-hour year and the year actually has 2088 or more hours, the employees who are incorrectly paid have agreed not to sue or grieve the incorrect payment other than to enforce the terms of the settlement agreement.

ANALYSIS
SETTLEMENT AGREEMENT (2003-0407)
Proposed Ordinance 2003-0407 would approve both the settlement agreement and the fee agreement reached between the class action Plaintiffs and the County in this case.  The first thing to note is that the County has already implemented changes to the MSA payroll system that will adjust pay periods to correctly reflect the number of workable hours in each year.  The Executive has stated that these adjustments to the MSA system have corrected the problems.
Components of the Settlement Agreement:  The settlement agreement contains both retrospective and prospective elements.  The retrospective element of the settlement provides awards to Plaintiffs for past claims.  These components of the settlement agreement include:

· Current employees will get vacation credits up to four days.  Eligible current employees with a 35 hour standard work week will receive a one-time addition of 3.5 hours added to their vacation leave for each period they were employed on the following dates:  June 30, 1999; December 31, 1999; June 30, 2000; December 31, 2000; June 30, 2001; December 31, 2001; June 30, 2002; and December 31, 2002.  Current employees with a 40 hour standard work week will receive a similar one-time addition of 4.0 hours to their vacation leave account for each of the same periods.  Part time employees will receive prorated vacation credit consistent with their normal work schedule.  The maximum amount of vacation credit any employee may receive is four days.

· Employees who get vacation credits under this agreement and have already reached their maximum vacation accrual amount will have the maximum accrual amount raised by the amount of vacation credit they receive for a period of three years following the date the credit is added to their vacation balance.  The increase in maximum vacation accrual would be allowed under K.C.C. 3.12.190(2)(E) for “reasons as may be in the best interest of the county.”  In this case, the Executive asserts that this settlement is in the best interest of the county.
· Eligible former employees will receive case awards in lieu of vacation credits.  Initially their eligible vacation credits will be determined based on the above formula and then multiplied by their hourly rate in effect at the time of their separation from County employment.
· Employees who worked in positions that were not eligible for leave benefits on the dates listed above do not receive any vacation credit or payment.

The prospective component of the settlement agreement is a promise by the County to “pay hourly employees based on the number of hours in a work year from this point forward.”  Grievances filed by employees with four unions (Local 519, Local 117, Local 17 and AFSCME) will be dismissed and these unions agree that no grievances can be filed against the County in the next three years asserting claims for 2088 hours in a work year.  The Executive has signed Memoranda of Agreement (MOA) with the four unions involving the dismissal of employee grievances and expressing the unions’ agreement with the vacation credits and cash payments in settlement of the employees’ past claims.
Finality of Settlement Agreement:  Under its terms, the settlement agreement will not be final until the Council enacts an appropriations ordinance appropriating the funds required to implement the terms of the agreement and the agreement is approved by the Superior Court.  

The members of the class have the right to object to the settlement and have their objections considered before the Superior Court approves the settlement.  The date for the Superior Court to hear any objections and render a final approval for the settlement is scheduled for November 3, 2003.  Should there be any objections which are heard but overruled by the Superior Court, the objecting class members have 30 days to request a discretionary appeal of the Superior Court’s decision.  
Under these conditions, the very earliest that the settlement agreement could be considered a final agreement is 30 days after the Superior Court approves it.  Since the date for the hearing before the Superior Court is November 3rd, the Council is being asked to appropriate funds to begin implementation of an agreement that is not yet final.  The risk is that the County will spend money to begin implementation of the agreement and that either the Superior Court will not approve the agreement or that a class member will object and succeed in holding up or defeating the settlement agreement.  This would result in expenditures of County funds, some of which will come from the current expense fund, to carry out implementation actions that could change.

In addition, the parties signed a separate fee agreement under which the County agreed to pay the Plaintiffs’ attorneys $375,000 in fees and costs (see discussion below).  This agreement provides that the Superior Court will review the agreement and determine whether the fees and costs are fair and reasonable.  The Court may change or reject the fee agreement.  If the Court rejects or changes the fee agreement:

“neither party will be bound by its terms absent further agreement to the changes, the Metropolitan King County Council will not adopt the Appropriation Ordinance, and neither the Plaintiffs nor the Defendant will be bound to agree to the terms of the related Settlement Agreement, nor will the Defendant be required to pay the Plaintiffs or their counsel any sum whatsoever.” (emphasis was added).

This provision indicates an understanding that the Council would not approve an appropriations ordinance until after the Superior Court has approved the settlement and specifically the fee agreement.  Approving the appropriations before final approval of the agreements appears to be premature under the terms of the agreement and would eliminate the ability of the Defendant (the County) to exercise its right to refuse to adopt appropriations for the settlement if the fee agreement were changed or not approved.
Timelines for Approving and Implementing the Settlement Agreement:  The Executive is concerned about any delays in implementing the agreements because of tight timelines in the settlement agreement for implementing its terms.  The terms of the settlement agreement also provide for a very tight timeline for Council approval the settlement.  The timeline in the agreement is:

· Executive Transmittal of Appropriations Ordinance:  Once all the parties sign the settlement agreement (which they have), the Executive should transmit legislation to the Council for appropriations to pay for implementing the settlement agreement.  There is no deadline for the Executive to transmit the proposed appropriations ordinance other than he should do so after the parties sign the agreement.  Even though there was no deadline to do so, the Executive transmitted the proposed appropriations ordinance on August 28, 2003.  
· Council Approval of Appropriations Ordinance:  The Council has 60 days from the date the Executive transmits a proposed appropriations ordinance to “enact” appropriations to pay for implementing the settlement agreement.  If the Council does not meet this deadline, the Plaintiffs have the option to revoke the settlement and continue their action in court.  
It is unclear from the wording of the settlement agreement whether the Plaintiffs’ right to revoke the agreement arising after the Council approves an appropriation ordinance or when an appropriations ordinance is “enacted.”  If it is the former, the Council would have to pass an appropriations ordinance by its October 27th meeting.  If it is the latter, the Council would have to pass an appropriations ordinance by its October 13th meeting and the Executive would have to sign the ordinance the same day in order for ten days to pass for final enactment.  Alternatively, the Council would have to pass an emergency appropriations ordinance to shorten the ten days before enactment.
In any event, should the Council choose not to approve an appropriations ordinance within the 60 day timeframe required by the settlement agreement, this will not void the agreement.  Rather, it will give the Plaintiffs’ the option to walk away from the agreement if they choose.

· Executive Implementation of the Terms of the Settlement Agreement:  The Executive has to begin implementing the settlement agreement by crediting eligible employees’ vacation accounts within 60 days of the hearing at which the Superior Court approves the settlement agreement or within 30 days of the effective date of an appropriations ordinance, whichever is later.  

The Executive is concerned that if staff is not able to gear up for the distributions immediately, they will be unable to meet these deadlines and that the implementation would take place early in the year when payroll staff is already busy with cost of living adjustments and issuance of W-2 forms.  
Council staff has determined that the Executive has already hired 5.0 term limited temporary employees to begin the work of implementing the Dupuis settlement.  Executive staff estimate that three of these TLT employees will be done with their work and no longer work in these positions by January, 2004.   One TLT employee will be done and the position eliminated by March 2004, and the last TLT will be working for approximately 18 months, though not necessarily full time for the entire period.
ATTORNEYS’ FEE AGREEMENT
Under the separate fee agreement, the parties agree that the County would pay Plaintiffs’ attorneys the sum of $375,000 in settlement of any claims by Plaintiffs’ for attorneys’ fees and costs in the litigation.  In the breakdown provided by the Executive, 41% of these fees would be paid out of CX funds and 22% would come from Public Health.

The fee agreement is subject to review and approval by the Superior Court as to whether the settlement as a whole (including the attorneys’ fees agreement) is fair and reasonable.  As stated above, the court may reject or change the amount of fees and costs awarded, and if it does, the entire settlement agreement is off.
While there will be an opportunity for an objective review by the Superior Court of the amount of attorneys’ fees included in this agreement, it is notable that the litigation in the matter began five months ago on April 2, 2003.  The $375,000 is for five months worth of legal work.  The prosecuting attorneys’ office is seeking appropriations for attorney time for the same period of $85,000, or about 23% of the amount being sought by the Plaintiffs’ attorneys. 
Alternatives
The Council has been presented with a policy decision to approve appropriations totaling over $1.6 million to fund implementation of an agreement intended to settle a lawsuit when the settlement is not final.  Alternatives the Committee may want to consider are:

1. Recommend Council Approval by October 27, 2003 of the Settlement Agreement, Fee Agreement and Appropriations Ordinance as transmitted.

	Pros
	Cons

	· The County will meet the deadlines contained in the settlement agreement and the Plaintiffs will be unable to use the deadlines to walk away from the agreement.

· The Executive would get additional resources to prepare for administering the settlement agreement.

· The administrative burden on County payroll and finance staff may be decreased if implementing the settlement agreement occurs in January, when workload regularly increases for purposes of cost of living adjustments and W-2 distribution.


	· Until the settlement agreement and fee agreement are final, there is a risk that the terms and conditions could change or that the settlement may go away altogether and the parties will be back in litigation.  The risk if the Council approves appropriations for implementing the agreement is that money may be spent on actions that are not required or are changed.

· The settlement agreement could be rendered void by Court order concerning the fee agreement and appropriations would have already been approved and funds spent.

· The members of the class in this class action could successfully object to the settlement agreement, and appropriations would have already been approved and funds spent.

· The Council would have to act on the appropriations ordinance before questions concerning the staffing and financial impact of the settlement are resolved.


2. Postpone consideration of the settlement agreement, fee agreement and appropriations ordinance until after the Superior Court enters its order approving the settlement and attorneys’ fees.
	Pros
	Cons

	· The actual terms of the settlement will be final and the County will be certain of its financial responsibility under the agreement before spending any money.

· The Council will have more time to carefully evaluate the matter and make a judgment on the appropriations request.


	· The anticipated timing of the hearing before the Superior Court may put the deadline for implementing the agreement squarely within Council consideration of the Executive’s 2004 proposed budget.  

This means that either the Council would have to consider the appropriations legislation and approval of the settlement during budget deliberations or schedule consideration of the legislation and appropriations for December or January 2004 and still risk missing the deadlines.  Missing the deadlines would give the Plaintiffs’ the option to revoke the settlement.


3. Recommend passing the legislation approving the settlement agreement, fee agreement and appropriations, and including a proviso to prohibit any expenditure or encumbrance of the appropriations until 30 days after the Superior Court’s final order approving the settlement agreement.

	Pros
	Cons

	· The county would postpone spending over $1.6 million until the settlement is final and the County is certain of its financial obligations.  
· The deadlines in the settlement agreement would be met because the Council would have approved an appropriations ordinance (even though appropriation authority would be constrained), so there would be no basis for the Plaintiffs to revoke the settlement agreement based on the Council’s actions.
	· The Council would have to act on the appropriations ordinance before questions concerning the staffing and financial impact of the settlement are resolved.

· The Executive would be unable to spend any appropriations to hire temporary staff or otherwise gear up to start the administrative work to prepare for implementing the settlement.  The work would have to be done within current resources.


APPROPRIATION (2003-0408)

Proposed Ordinance 2003-0408 would appropriate $1,668,000 from the risk abatement fund to OMB/Dupuis lawsuit administration for payment of all settlement costs.  
Expenditures:  This amount covers $375,000 in Plaintiffs’ legal fees and costs, an estimated $651,000 in cash awards in lieu of vacation credits and $642,000 in settlement administration costs.  Settlement costs are estimated as follows:
	Expenditures
	

	Settlement Administration Expenditures
	

	51120 Temporary Employees
	244,000

	53230 Advertising
	 12,000

	53220 Postage
	4,000

	53890 Mailing Service
	6,000

	53806 Printing
	4,000

	56720 Furniture
	12,000

	56740 EDP Equipment
	4,000

	55331 Long Term Lease (Space)
	12,000

	53210 Telephone
	8,000

	59999 Contingency Reserve
	160,000

	51330 Retirement 
	41,000

	51321 Unemployment withholding
	50,000

	55150 Prosecuting Attorney
	85,000

	Total Settlement Administration
	642,000

	
	

	51173 Lawsuit Cash Settlement
	651,000

	
	

	53890 Plaintiffs’ Attorneys fees
	375,000

	
	

	TOTAL EXPENDITURES
	$1,668,000


Of this total appropriation request, the Executive is seeking appropriation authority for a range of administrative expenditures that will provide new resources to administer the settlement agreement.  The largest expenditure in the administration expenditures would be for five term limited temporary employees to work in the Finance office to review the payroll records for the County to identify the employees who were employed on the dates stated in the settlement.  
As stated above, Executive staff have acknowledged that these five positions have already been filled and there are people already at work.  Currently these positions are being charged to Finance budget.  If the Council approves this appropriation, the expenses for these employees will be transferred to the Risk Abatement Fund and Finance will be reimbursed.
By this appropriation, the Executive will share the costs of these five positions with the Sheriff’s Office.  The Sheriff’s Office share of the costs was determined by an estimate of the portion of the employees eligible for vacation credits or cash in lieu of vacation credit as compared to the total number of County employees entitled to this award.  The Sheriff’s Office estimates that 1,250 employees will be identified by the payroll review as being eligible for vacation credit or cash payments in lieu of vacation credit.  This compares to the estimate of 48,640 executive branch hourly employees who will be eligible for vacation credit or cash payments.  The Sheriff’s Office estimates constitute 16% of the total number of hourly employees who may be eligible under the settlement agreement.  In this appropriation request, the Sheriff’s Office has agreed to bear about 20% of the cost.

This appropriations request also includes appropriations totaling $1,026,000 for cash disbursements to the Plaintiffs and Plaintiffs’ attorneys.  
The appropriation request contains a request for $85,000 for the Prosecuting Attorney.  The request is to reimburse the Prosecuting Attorney’s office for legal services and attorney time expended by attorneys on the Prosecuting Attorney’s staff rendered to the Executive on the Dupuis lawsuit and to provide advice as requested in the future during implementation of the settlement. 
In staff-to-staff conversations, the Prosecuting Attorney’s Office confirmed that there is no need for additional appropriation for this litigation.  The services provided by the Prosecuting Attorney’s Office are already budgeted in the PAO’s current appropriations.  Rather, the Executive is seeking to recoup CX fund appropriations and spread them between the funds impacted by this litigation.  An amendment will be required to change the language of the appropriations ordinance as transmitted.  The identical issue arises in the Prosecuting Attorney’s appropriation in the Covey settlement as well.
Revenues:  As shown in the table below, 41% of the Settlement expenditures are allocated to the Current Expense fund.  The Public Health Fund allocation is 22% and the Road Fund is 11%.  All the remaining funds are allocated 5% or less.  
	Fund allocation

	   Current Expense Fund/0010
	 $    688,000 
	41%

	   Criminal Justice Fund/1020
	 $      20,000 
	1%

	   Roads Fund/1030
	 $    180,000 
	11%

	   Mental Health/1120
	 $      10,000 
	1%

	   Emergency Medical Services/1190
	 $      30,000 
	2%

	   Water and Land Resources/1210
	 $      40,000 
	2%

	   Alcohol and Substance Abuse
	 $      10,000 
	1%

	   DDES Fund/1340
	 $      70,000 
	4%

	   Public Health/1800 
	 $    370,000 
	22%

	   Youth Employment/2240
	 $      20,000 
	1%

	   Dislocated Worker/2241
	 $      20,000 
	1%

	   Federal Housing & Com Dev/2260
	 $      10,000 
	1%

	   Solid Waste/4040
	 $      90,000 
	5%

	   Airport Construction Transfer/4290
	 $      10,000 
	1%

	   Safety and Claims Management/5420
	 $      10,000 
	1%

	   Finance/5450
	 $      20,000 
	1%

	   Facilities Management/5511
	 $      60,000 
	4%

	   Equipment Repair/Replacement/5570
	 $      10,000 
	1%

	Fund Allocation
	 $ 1,668,000 
	 


Three funds (CX Transfer, Public Health and Roads Fund) require additional appropriation authority to pay their shares of the settlement fund.  Expenditures from the other listed funds will be absorbed within their existing appropriations.  
Proposed Ordinance 2003-0408 did not include additional appropriation authority for the share of expenditures coming from the Roads Fund.  The Executive has requested an amendment be made to the proposed ordinance to add the additional appropriation authority for the Roads Fund.

Alternatives:
1. The Committee could amend the proposed appropriation to add the Roads fund appropriation authority and to add the fix for appropriations covering the Prosecuting Attorney expenditures.
	Pros
	Cons

	· Approving the appropriations would meet the time limits discussed above.

· The changes would provide the appropriation authority for Roads to bear its share of the settlement costs.

· The Prosecuting Attorney expenditures would not increase the overall budget but would be absorbed within overhead charges to the departments.
	· Money would be appropriated and funds expended before the settlement is final (as discussed above).
· Approving the appropriations would approve the payment of $375,000 in attorneys fees, mostly from CX related funds.


2. The Committee could postpone action on the appropriations legislation in order to fully resolve the issues concerning the underlying settlement agreement and any problems with the proposed appropriation ordinance itself.  The pros and cons of this alternative are discussed above.
3. The Committee could amend the proposed ordinance and include a proviso on expenditure of the funds.  The proviso could also include language to prohibit spending or encumbering the appropriated funds until the settlement agreement and fee agreement are final.  The pros and cons of this alternative are discussed above.
INVITED:
Steve Call, Office of Management and Budget

Karen Pool-norby, Senior Deputy Prosecuting Attorney

Susan Slonecker, Senior Deputy Prosecuting Attorney

Terri Flaherty, Office of Management and Budget

Bob Cowan, Finance Director, Department of Executive Services
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1. Proposed Ordinance 2003-0407

2. Proposed Ordinance 2003-0408

3. Transmittal Letter dated August 28, 2003

4. Fiscal Note to Proposed Ordinance 2003-0408
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