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SUBJECT
Proposed Motion 2015-0256 would declare that it is the County’s policy to change how juveniles are treated for fare evasion on Metro Transit buses and for other violations of the Metro Transit Code of Conduct and would direct the Executive to develop a work plan to implement these new policies. 
SUMMARY
Proposed Motion 2015-0256 would:

· Establish as the policy of King County that juveniles should not be charged criminally for: 
· fare evasion on Metro buses,
· failure to respond to civil citations related to fare evasion, or
· failure to pay fines associated with civil citations for fare evasion.

· Establish as the policy of King County to require that any suspension of a juvenile’s use privilege should, except for expulsions of twelve hours or less, be issued by a court for:
· fare evasion, or
· other failures to follow the Metro Transit Code of Conduct, or
· for committing nonviolent crimes or infractions on or in relation to Metro property.

· Establish as the policy of King County to improve geographic equity of access to court for juveniles living throughout King County who are cited with civil infractions for fare evasion.

· Establish as the policy of King County to ensure that relevant transit personnel achieve developmental competence through appropriate training.

· Ask the County Executive to develop and transmit to the Council by January 1, 2016 a work plan for implementing these policies.

· Ask the County Executive to develop the plan, report, legislation, and the amount of any supplemental appropriation request in consultation with county staff and community organizations focused on juvenile rights.

BACKGROUND

Current Law and County Policies. K.C.C. 28.96 governs the regulation of conduct on transit property including setting forth the behaviors that can give rise to civil infractions and criminal misdemeanors, the behaviors that can give rise to an immediate expulsion and the behaviors that can result in a suspension of use privileges.  The King County Department of Transportation, Metro Transit Division, sets forth administrative policies and procedures pursuant to the King County Code. The Metro Transit Police, a unit of the sheriff's office, administers some of these policies.  The Metro Transit Police establishes Standard Operating Procedures regarding how to administer Metro Transit Policies in their purview. 

Fare Enforcement and Fare Evasion Generally

King County Metro's authority to establish a Fare Enforcement Program, including the legal authority of its Fare Enforcement Officers (FEOs) is derived from the Revised Code of Washington (RCW), specifically:

· RCW 7.80.040 - defines an enforcement officer to mean the person authorized to enforce the provisions of the title or ordinance in which the civil infraction is established
· RCW 7.80.050 - provides the procedure for the notice of infraction including issuance, service, and filing
· RCW 7.80.060 - provides for the identification requirements from a person receiving a notice of civil infraction and for the authority to detain an individual, under certain circumstances, for the purpose of identifying the person in order to issue the infraction
· RCW 35.58.580 - provides authority for fare enforcement and establishes failure to pay the required fare as a civil infraction
· RCW 35.58.590 - allows for the prosecution for theft, trespass, or other charges of an individual in connection with fare evasion under certain circumstances

On most bus routes, Metro Transit drivers become aware of fare evaders as they walk past them without paying.  Metro Transit drivers may contact Metro Transit Police to enforce Metro Transit's policies.  For Metro’s RapidRide A-F routes, on which passengers with valid fare are able to board through any door, Metro contracts with Securitas, a private contractor, to provide FEOs to conduct fare enforcement activities.[footnoteRef:1]   [1:  RapidRide is designed to allow for quick boarding.  Passengers with valid transfers or those who have “tapped on” before boarding at an ORCA reader, available at some stations, can enter through any door.  Otherwise, RapidRide riders pay at the front door, as do riders of non-RapidRide lines.  Because many riders do not enter at the front door and therefore do not pass the driver, fare enforcement inspections are the established means through which to ensure that riders pay their fares.  ] 


FEOs are directed to follow King County Metro Fare Enforcement Standard Operating Procedures (SOPs).  These are described in memoranda and include: Basic On-Board Coach Inspections (SOP-TS 102-01); Fare Inspection Techniques (SOP-TS 102-02); Writing and Issuing Warnings (SOP-TS 102-04); Writing and Issuing a Notice of Infraction (SOP-TS 102-03); Filing a Misdemeanor Fare Evasion or Theft 3rd Case (SOP-TS 102-05); Use of Discretion (SOP-TS 102-07); Handling of Juveniles (SOP-TS 102-08); and Use of Force Policy (TS-001).  Metro Transit indicates that these memoranda are in the process of being revised.  The most recent versions are attached (Attachments 2-8).

Among the directions to FEOs contained in these memoranda are the following:

· FEOs are to work in pairs on the lines they are assigned to cover.
· FEOs are to randomly board buses and to vary their patterns and directions.
· FEOs are to board each at one end of the bus and, together, to inspect all passengers.
· FEOs are directed to not discriminate based on age, race, religion, gender, physical disability or economic status.[footnoteRef:2] [2:  SOPs emphasize the importance of random boarding patterns and inspection of all passengers as a means to ensure that the fare enforcement program is effective and fairly applied.] 


According to the SOPs and Metro Transit, when an individual is found not to have paid the fare (ORCA card is unread, transfer is expired, no other proof of payment is produced), FEOs make a determination as to whether there is a valid reason.  If FEOs determine that there is no valid reason, they ask the individual to leave the bus at the next stop and request identification.  The identification provided is used to check whether the individual is a habitual offender.  This is done through checking the contact log maintained by the Security Monitoring Center.  According to Metro Transit, proper identification of a customer requires documentation of the customer’s first, last and middle name, date of birth, physical attributes (sex, race, height, weight, eye color and hair color), and current address.  

If the contact log does not identify the individual as a habitual offender and there is no compelling reason to believe the individual intended to evade fare, Metro Transit indicates that a verbal warning is issued. If, on the other hand, the individual is identified as a habitual violator or there is a compelling reason to believe the individual intended to evade fare, Metro Transit indicates that the FEO may issue a civil infraction.  The civil infraction can either be handed to the individual on the scene or may be mailed to the individual later.

According to Metro Transit, in cases in which the individual is found to have more than two committed civil infractions (as determined by a court), a Metro Transit Police Officer (not an FEO) may investigate and submit a case to the King County Prosecutor's Office.  Ultimately, the prosecutor can decide to file misdemeanor criminal charges, Theft 3, or other charges.  This can happen either on-site, if a Metro Transit Police Officer was called to the scene, or later, in response to a request from an FEO (which must include documentation of offenses) to consider filing charges.

Fare Enforcement and Fare Evasion for Juveniles

Under the SOPs, it is presently King County Metro's policy to handle juveniles as a special population with regards to fare evasion. According to the SOPs, juveniles are separated into three groups, each of which is treated differently.

· Juveniles twelve years and under:  FEOs will not issue citations to juveniles twelve years of age or under.  If an FEO contacts a juvenile who is twelve years old or younger without valid fare, the FEO will contact the parents/guardians of that juvenile.  When a juvenile between eight and twelve years of age becomes a "habitual violator" (defined by the SOPs for juveniles as having three or more contacts without valid fare in a one year period), the FEO will contact King County Metro Police to determine if they will file a case with the juvenile prosecutor.

· Juveniles thirteen, fourteen, and fifteen:  Juveniles of these ages will be handled according to the other relevant SOPs but FEOs may contact the parents/guardians of the juvenile, if they feel it is necessary based on the totality of the circumstances.  If a juvenile in this age range becomes a "habitual violator", the FEO will attempt to contact the parents/guardians of the juvenile on the third contact within a one-year period, regardless of whether the juvenile is to receive a warning or a citation.  The FEO shall advise the parents/guardians of the consequences of repeated fare violations. If the FEO issues a citation, he or she will attempt to contact the parents/guardians to advise them of the pending citation.

· Juveniles sixteen and seventeen:  Juveniles in this age range will be handled according to the other relevant SOPs except that the FEO may contact the parents/guardians if they feel it is necessary based on the totality of the circumstances. FEOs are directed to treat these juveniles as adults when they are charged with an infraction.

[bookmark: _GoBack]According to fare enforcement data provided by Metro Transit, between October 2010 and April 2015, there were 2,768 juvenile contacts without proof of payment. Of those, 49 percent were black juveniles, seven percent were Asian or Pacific Islanders, and 41 percent were white.  During the same period, Metro Transit enforcement staff requested Metro Transit Police to file criminal misdemeanor charges against 27 juveniles, 7 of whom (26 percent) were white and 20 of whom (74 percent) were black.  At this time, staff does not have information on the number or type of other criminal charges filed against juveniles during this period in connection to fare evasion.

According to the King County Prosecuting Attorney's Office (PAO), juvenile fare evasion filing is guided by the "Juvenile Fare Evasion Filing" guidelines (Attachment 10). According to PAO, that office did not file a single criminal Metro Transit-related fare evasion charge in juvenile court under RCW 35.58.590 for the period between 2012-2014. However, PAO notes that criminal charges related to fare evasion can, in rare instances, be entered into the court database as Theft 3 charges.  Disaggregating fare enforcement-related Theft 3 charges from other Theft 3 charges would require reading the case file of each Theft 3 case for a given period of time.  

At this time, staff does not have information on how many, if any, juveniles have been charged with Theft 3 (theft of services) or another crime allowed under the RCW in connection with fare evasion between October 2010 and April 2015.  PAO has indicated that they do not criminally charge youth who do not respond to civil infraction summons in connection to fare evasion, although RCW 35.58.590 may allow it.  

Analysts with the King County District Court confirm a lack of juvenile criminal cases filed under fare enforcement RCWs but note the same limitation identified by PAO.  Looking at the period between January 2010 and December 2014, the analyst was unable to ascertain whether and how many Theft 3 cases against juveniles were charged in relation to fare evasion because doing so would involve reading each case to disaggregate fare evasion-related charges from other Theft 3 offenses.

Suspension of Use Privilege and Exclusions

Pursuant to K.C.C. 28.96.430, the Director of the Department of Transportation may authorize certain department personnel to expel from transit property persons who commit Transit Violations, and to suspend their privileges to enter transit property and use the transit system.  King County Department of Transportation, Metro Transit Division, Administrative Policies and Procedures, Appendix B (Attachment 11) sets out Metro Transit policies in this regard. K.C.C. 28.96.419 and 28.96.439 provide for the suspension of the privilege of entering upon and using the Metro transit system and properties by a person who has violated a rule or provision of K.C.C. chapter 28.96 or any federal, state or local law.  King County Metro Transit Police's, Suspension and Expulsion SOP, Section 13 (Attachment 12) and Suspension Panel SOP, Section 23 (Attachment 13) outline how Metro Transit Police administer the Metro Transit Policy.  Together, these policies outline the following process for expulsion and suspensions from Metro Transit:

· Individuals who have violated the Metro Transit Code of Conduct and/or have committed a crime or infraction on or in relation to transit property may face a 12-hour expulsion or a longer suspension of use privileges.

· The Metro Transit Code of Conduct is set forth in K.C.C. 28.96, including amendments.

· A member of Metro Transit Police administrative staff that has been designated as the suspension database records custodian will maintain a record of persons who are currently and/or have been suspended from transit property.

· Expulsions are:
· effective for 12 hours, 
· do not require a Transit Police Officer to take enforcement action (file or begin filing a civil infraction or a criminal case against a person for a transit violation), 
· can be issued orally or in writing, and 
· can give rise to criminal trespass charges if a person fails to immediately comply with the expulsion and remain off transit for its duration.

· Suspensions of Use are:
· longer in duration (the period should correspond with the enforcement action being taken), 
· are authorized when an enforcement action is being taken for a transit violation regardless of the agency, 
· require written notice, 
· require more extensive documentation, 
· receive administrative review by the Metro Criminal Investigation Unit, 
· can be appealed to an administrative body, and
· can give rise to criminal charges when an individual with an active suspension notice violates its terms.

· The county has translated suspension forms into Spanish.

· A suspension panel comprised of a Sales and Customer Services manager and/or a designee, the Chief of Transit Police and/or a designee, and an operations supervisor selected by the operations manager make up the suspension panel reviewing suspensions for compliance with related policy and SOPs in an impartial and consistent manner at the request of a suspended person or the Metro Transit Police.

· The suspension panel may sustain, modify, repeal, or defer existing suspensions and may also issue suspensions.  Decisions are made by a simple majority and are final on behalf of Metro Transit and King County.

Staff has requested suspension data from Metro Transit Police and Metro Transit.  Metro Transit Police has provided two snapshot data sets for active suspensions on May 1 and June 30 (Attachments 14-15). Active juvenile suspensions on those dates were as follows:

· June 30, 2015:  
· 21 juveniles had active suspensions, 19 for felony crime against person and two for felony property crime
· Of these 21 juveniles, 15 were black (71 percent), four were white (19 percent), one was Asian (five percent), and one was Indian (five percent) 

· May 1, 2015:  
· 21 juveniles had active suspensions, 19 for felony crime against persons, one for felony property crime, and one for other
· Of these 21 juveniles, 16 were black (76 percent), one was Asian (five percent), and four were white (19 percent)

In terms of annual suspension data, Metro Transit Police have indicated that "demographic, offense, length of suspension data" is not available on a yearly basis and provided the following totals (include adults and juveniles): 

294		2015 – year to date	
919		2014
744		2013
349		2012

In terms of appeal data, Metro Transit Police have indicated that data on the number of appeals by juveniles, the demographic information of those juveniles appealing, and the outcomes of those appeals are not tracked.

Courts with Jurisdiction over Juvenile Fare Evasion Matters

Two courts hear matters concerning juvenile fare evasion.  The juvenile court department of the superior court, located at 1211 East Alder Street, Seattle, WA, hears criminal cases related to fare evasion for all juveniles and civil cases related to fare evasion for juveniles under the age of 16.  The district court, west division, Shoreline Courthouse, located at 18050 Meridian Ave. N., Shoreline, WA 98133, hears civil cases related to fare evasion for juveniles who are 16 and 17 years old. 

Juvenile Training

Developmental competence/competency training refers to training aimed at individuals who interact with juveniles in an enforcement or juvenile justice system capacity that accounts for the developmental and psychosocial factors unique to adolescents--such as those that inhibit their decision-making capabilities--and provides tools for trainees to interact more effectively with juveniles, adolescents, and youth.[footnoteRef:3]  Staff does not have information about developmental competence training undertaken by FEOs, Metro Transit personnel, or Metro Transit Police.  [3: 
 Thurau, Lisa H. and Amanda Petteruti, "Developmental Competency: Putting a Developmental Approach into Practice," Coalition for Juvenile Justice, available at http://juvjustice.org/blog/831. National Conference of State Legislatures, Adolescent Development & Competency, Juvenile Justice Guide Book for Legislators. ] 


Background Information Included in the Proposed Motion. Proposed Motion 2015-0256 includes background statements related to the importance of public transportation in increasing mobility for disadvantaged youth (lines 3-6), the County’s interest in eliminating barriers to youth seeking to engage in productive, educational or healthful activities (lines 7-11), the county’s interest in reducing youth criminal justice system involvement (lines 12-14), the county’s work on equity and social justice (lines 15-18), and youth use of the county’s transit system (lines 19-20).

ANALYSIS

Preliminary analysis of the proposed motion has identified the following possible issues related to the contemplated changes to county policy, particularly if the proposed policy changes are effectuated later through legislation.  These changes may:

· impact trends in criminal behavior or other behaviors in violation of Metro Transit’s Code of Conduct;
· impact the ridership experience, including security or the perception of security, of Metro Transit customers;
· result in loss of revenue and/or increase costs for Metro Transit;
· impact the ability of the juvenile justice system to address underlying concerns leading to juvenile rule-breaking behavior;
· limit the strategies available to Metro Transit personnel to address behavior that Metro Transit considers problematic without involving the criminal justice system;
· address concerns related to actual and/or perceived fairness, equity and justice issues;
· increase court costs;
· increase training costs;
· reduce friction between Metro Transit and juvenile riders; 
· increase the ability of at-risk youth to engage in beneficial activities, access services, attend school, and comply with court orders; and/or
· increase the ability of youth to access court for evasion-related civil citations. 

Staff analysis on these and other potential issues is ongoing.  This list may not be comprehensive and some portions of this issue list may be found inapplicable upon further analysis.

To provide context for the proposed legislation, staff has undertaken a preliminary survey of other transit systems. Thus far, that analysis has generated the following information for comparison:

· Tri-County Metropolitan Transportation District of Oregon (TriMet) serves the Portland, OR, metropolitan region, including portions of Multnomah, Clackamas, and Washington counties through bus, light rail, commuter rail, and streetcar services.  The TriMet Code (TMC) codifies TriMet’s rules and procedures.  TMC Chapters 28, 29, 30 and the Administrative Rules for exclusions are relevant to the present motion.  TMC Chapter 28 governs conduct on TriMet property, violations of which may give rise to an exclusion from the use of TriMet properties and facilities.  TMC Chapter 29 makes it unlawful for passengers to use TriMet without paying the applicable fare; failing to carry or exhibit proof of fare payment upon demand; or failing to provide identification and identifying information.  TMC Chapter 30 regulates conduct on TriMet parking facilities.  Fare evasion on TriMet is a civil infraction for all riders punishable by a fine of not more than $250, although the presumptive ticket amount is $175.[footnoteRef:4]  TriMet may exclude an individual from all or part of the district’s transit for a violation of Oregon criminal laws, or a violation under TriMet Codes 28, 29 or 30.[footnoteRef:5]  A notice of exclusion may be issued by an authorized individual for no more than six months, carries the right to an administrative review hearing within seven days of the exclusion’s issuance, and is subject to an administrative appeal process.  A person being found in violation of an exclusion order can be charged with a crime for interfering with public transportation or criminal trespass in the second degree.  Note that this analysis is incomplete, preliminary and ongoing. [4:  TriMet Code Chapter 29 available http://trimet.org/pdfs/code/TriMet_Code_Chapter_29.pdf.  ]  [5:  TriMet Code Chapter 28 available http://trimet.org/pdfs/code/TriMet_Code_Chapter_28.pdf.  TriMet Code Chapter 30 available http://trimet.org/pdfs/code/TriMet_Code_Chapter_30.pdf.] 


· San Francisco Municipal Transportation Agency (SFMTA) is a consolidated agency that oversees San Francisco’s Municipal Railway, the Department of Parking and Traffic and the Taxicab Commission.  The agency provides bus, light rail, cable car, streetcar and metro service in the city of San Francisco, CA.  The Transportation Code of the City and County of San Francisco’s Municipal Code governs the rules and procedures of SFMTA.  Section 7.2.101 of the Transit Code contains the Fare Evasion Regulations, Section 7.2.102 contains Passenger Conduct Regulations and Section 7.3.1 supplements both of these sections.  Under the Transit Code, fare evasion and passenger misconduct in violation of the Transit Code are transit violations under the traffic code subject to a fine of $106.00.  Note that this analysis is incomplete, preliminary and ongoing.

· Los Angeles County Metropolitan Transportation Authority (Metro):  Staff analysis is ongoing.

· Regional Transportation District (RTD) is the regional authority operating public transit services in eight of the twelve counties in the Denver-Aurora-Boulder Combined Statistical Area.  Staff analysis is ongoing.

Proposed Motion 2015-0256 would establish a range of policies related to the treatment of juveniles for transit violations.  Specifically, these policies address the decriminalization of juvenile fare evasion on Metro Transit, the establishment of a judicial process for the issuance of juvenile suspensions of use privileges for periods longer than twelve hour exclusions for a restricted set of violations, geographic equity of access to court for juveniles cited with civil infractions for fare evasion, and provide for transit personnel training related to working with juveniles. 

In requesting a work plan, report and legislation from the Executive, the motion implicitly calls upon the Executive to make proposals to the Council concerning implementation and effectuation of certain policy issues and to provide further information on the potential impacts of the policy changes, including the benefits and costs (fiscal and otherwise), vis a vis the present policy schema.

Upon receipt of the work plan, report and proposed legislation, the Council would conduct its own analysis before adopting the work plan and proposed legislation in whole or in part.

FISCAL IMPACT

It is too early to make an assessment of the fiscal impact of implementing the proposed policy. One of the requests that the Proposed Motion would make to the Executive is to assess the probable costs, including fiscal costs, and benefits of implementing the policy. The motion would also ask for a supplemental appropriations ordinance to cover costs associated with implementing the policy set forth in the motion.  Upon receipt of this information in the form of the work plan, report and ordinance, the Council would conduct its own analysis.

INVITED

1. Kevin Desmond, General Manager, Metro Transit, King County Department of Transportation
2. Rob Gannon, Deputy General Manager, Metro Transit, King County Department of Transportation
3. Mark Norton, Transit Security Program Manager, Metro Transit, King County Department of Transportation
4. Dave Jutilla, Major, Metro Transit, Public Safety 
5. Lance Dauber, Captain, Metro Transit, Public Safety
6. Lorinda Youngcourt, County Public Defender, Department of Public Defense
7. Dan Satterberg, Prosecuting Attorney, Prosecuting Attorney's Office
8. Carla Lee, Deputy Chief of Staff, Prosecuting Attorney's Office
9. Jimmy Hung, Senior Deputy Prosecuting Attorney, Prosecuting Attorney's Office
10. Judge J. Wesley Saint Clair, Chief Juvenile Judge, Superior Court

ATTACHMENTS
	
1. Proposed Motion 2015-0256
2. King County Metro Fare Enforcement Standard Operating Procedures (SOP- TS 102-01):  Basic On-Board Coach Inspections
3. King County Metro Fare Enforcement Standard Operating Procedures (SOP- TS 102-02):  Fare Inspection Techniques
4. King County Metro Fare Enforcement Standard Operating Procedures (SOP- TS 102-03):  Writing and Issuing a Notice of Infraction
5. King County Metro Fare Enforcement Standard Operating Procedures (SOP- TS 102-04):  Writing and Issuing Warnings
6. King County Metro Fare Enforcement Standard Operating Procedures (SOP- TS 102-05):  Filing a Misdemeanor Fare Evasion or Theft 3 Case
7. King County Metro Fare Enforcement Standard Operating Procedures (SOP- TS 102-07):  Use of Discretion
8. King County Metro Fare Enforcement Standard Operating Procedures (SOP- TS 102-08):  Handling Juveniles
9. King County Metro, Fare Enforcement Statistics, October 2010 - April 2015 - Provided by King County Metro Transit Security
10. Juvenile Fare Evasion Filing Guidelines - Provided by King County Prosecuting Attorney's Office
11. King County Department of Transportation Metro Transit Division Administrative Policies and Procedures: Regular Route and Contracted Service Expulsions and Suspensions, Appendix B
12. King County Metro Transit Police, King County Sheriff’s Office, Suspension and Expulsion SOP, Section 13
13. King County Metro Transit Police, King County Sheriff’s Office, Suspension Panel SOP, Section 23 
14.  Snapshot Suspension List for May 1, 2015
15.  Snapshot Suspension List for June 30, 2015
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