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SUBJECT

Proposed Ordinance 2023-0214 would move the responsibility of selecting attorneys for families participating in an inquest from the Department of Public Defense to the Office of Performance, Strategy, and Budget within the Executive's Office.

SUMMARY

In King County, the Executive has the authority to conduct an inquest into the causes and circumstances of any death involving a member of any law enforcement agency within King County while in the performance of their duties.[footnoteRef:1] In 2018, the Council adopted an ordinance requiring the Department of Public Defense to provide legal representation at public expense to a family participating in an inquest (unless the family declines representation).[footnoteRef:2]  [1:  K.C.C. 2.35A.090 specifies that the function of holding inquests is vested in the executive. ]  [2:  Ordinance 18652] 


Proposed Ordinance 2023-0214 would move the responsibility of selecting attorneys for families participating in an inquest from the Department of Public Defense to the Office of Performance, Strategy, and Budget within the Executive's Office.

BACKGROUND 

An inquest provides an open public forum, overseen by a neutral official, to shed light on the facts surrounding a death involving law enforcement. It involves formal legal proceedings, discovery, and examination of persons, including law enforcement personnel and expert witnesses. An inquest is not a trial in the sense that no judgment on liability or fault is produced. The purpose of the inquest is to investigate a death, it does not make any binding adjudicative determinations of civil or criminal liability.[footnoteRef:3] An inquest, however, has many of the formal attributes of a trial, including that it is governed by the rules of evidence, allows for witnesses (including expert witnesses, provided sworn testimony and who are cross-examined), and an inquest panel (jury) is selected, hears testimony, and answers questions. The inquest panel answers questions to render verdicts setting out who was killed, when, where, how, by whom, whether the killing was by criminal means, and to make relevant factual determinations including, but not limited to, whether the law enforcement officer(s) complied with training and policy. [3:  Executive Order PHL 7-1-5-EO Appendix 1  ] 


Authority for Inquests. The authority for inquests can be found in the Revised Code of Washington (RCW), the King County Charter, King County Code (K.C.C. or the code), and Executive Orders. 

State Law.  RCW 36.24.020 authorizes the county coroner to summon a jury to inquire into the death of a person by suspicious circumstances and provides general direction on the inquest procedure.

County Charter. Section 895 of the King County Charter requires an inquest be held to investigate the causes and circumstances of any death where an action, decision, or possible failure to offer the appropriate care by a member of any law enforcement agency might have contributed to an individual's death. A "member of any law enforcement agency" includes a commissioned officer, noncommissioned staff, and agent of any local or state police force, jail, detention facility, or corrections agency.

County Code. K.C.C. 2.35A.090 specifies that the function of holding inquests is vested in the Executive. 

Executive Orders. Executive Order PHL 7-1-5 sets policies and procedures for conducting an inquest.[footnoteRef:4] Under these policies, it is the role of the King County Prosecuting Attorney to advise the Executive on whether an inquest should be initiated, and it is the role of the Executive to make the final determination on whether or not an inquest shall be held. Inquests are managed by the Department of Executive Services (DES). [4:  The Supreme Court affirmed in Family of Butts v. Constantine, No. 98985-1 (July 15, 2021) that the Executive may establish policies and procedures for conducting coroner's inquests by executive order, so long as there is no "direct and irreconcilable conflict" with state law. PHL 7-1-5 was signed on July 28, 2021, and supersedes previous executive orders related to conducting inquests in King County.    ] 


If an inquest is to be held, the Executive shall direct an administrator to conduct the inquest on the Executive’s behalf. The Executive shall also request the King County Superior Court to facilitate the inquest by supplying a jury, which shall be referred to as a panel, and appropriate facilities, including a courtroom, appropriate staff, and any necessary security. Inquests are open public hearings.

Appendix 2 of the Executive Order lists the following participating parties in an inquest:

1. The family of the deceased, who shall be allowed to have an attorney(s) present.
2. The law enforcement member(s) involved in the death, who shall be allowed to have an attorney(s) present.
3. The employing government department, which shall be allowed to be represented by its statutory attorney or lawfully appointed designee.
4. The manager, who shall assign an administrator and an inquest program attorney to assist the administrator. The manager is based in DES. 
5. An administrator, who shall preside over the inquest. An administrator is selected from a roster approved by the Executive.  
6. A representative appointed by the involved federally recognized Indian tribe, in the event that a death occurs on a federal Indian reservation or involves an enrolled member of a federally recognized Indian tribe. Such representative shall be allowed to have an attorney present.  

Legal Counsel for Families. In 2018, the Council adopted an ordinance requiring the Department of Public Defense (DPD) to provide legal representation at public expense to a family participating in an inquest (unless the family declines representation).[footnoteRef:5] In 2020, voters also approved an update to Section 895 of the King County Charter requiring the county to "assign an attorney to represent the family of the decedent in the inquest proceeding, but the family has the option of accepting the attorney or not." [footnoteRef:6] [5:  Ordinance 18652]  [6:  Ordinance 19116] 


According to DPD, they have provided about 20 families with legal representation since the requirement to provide an attorney went into effect in 2018 (with one family accepting an attorney but later declining to participate in proceedings). DPD initially handled these cases from the Director’s Office with the assistance of staff attorneys from different divisions. DPD realized, however, that its attorneys are trained and experienced in adversarial litigation, a focus which it found incompatible with the fact-finding goals of inquest hearings. Additionally, DPD says the work was consuming resources needed for its core functions and that "placing the work in the divisions would render us unable to assign lawyers to our criminal cases; keeping the work in the Director’s Office rendered us unable to staff the essential administrative work of DPD’s operations." 

To address staffing and compatibility concerns, DPD decided to contract with outside attorneys. DPD, however, has since determined that it is not the most appropriate entity to oversee these contracts. The department notes that it is not funded to enter into contracts with attorneys for inquest work. According to DPD, the department also "lacks sufficient familiarity with the inquest process to assess the reasonableness of either hourly billing, requests for additional funding above any flat fee, expert requests, etc. Because DPD lacks the subject matter expertise necessary to determine that any particular request is unreasonable, DPD is left in the position of either approving all requests or acting arbitrarily, depriving the families of the very process and fairness the new inquest process was intended to provide."
ANALYSIS

The proposed ordinance would move the responsibility of selecting attorneys for families participating in an inquest from the Department of Public Defense to the Office of Performance, Strategy, and Budget (PSB) within the Executive's Office. The Executive is supportive of this proposed change as is the DPD Director. 

Summary of Proposed Ordinance. To summarize the proposed ordinance: 

· Section 1. Some of the language originally in the code would be moved to a Findings Section in the proposed ordinance. This change would improve the readability of the code while still including language explaining the public benefit of providing publicly financed legal counsel to families of the decedents wishing to participate in the inquest process regardless of financial means.  

The Findings Section also includes new language recognizing that "Under K.C.C. 2.35A.090.B., the authority to hold inquests is vested in the executive.  Inherent in that authority should be the ability for the executive to allow for a fuller participation in an inquest by the family of the decedent, regardless of the family's financial means."

· Section 2. This section would amend the responsibilities of PSB in the code to include selecting attorneys for families participating in an inquest. The language closely mirrors the language that was under DPD's responsibilities in the code with slight changes to improve readability. There are also technical changes such as adding serial commas. 

· Section 3. This section would repeal K.C.C. 2.60.052, which is the section of the code directing DPD to provide attorneys for families participating in an inquest.  

Executive staff note that, because DES manages the inquest process, it could be a potential conflict of interest to have the agency also responsible for compensating attorneys involved in an inquest. Instead, it was recommended that the duty to appoint attorneys for families sit with the Executive. PSB, under the Executive, states that it has experience with approving compensation for outside attorneys, was involved in the development of the inquest process, and the PSB Director receives regular updates from DES on current inquests. 

Implementation. According to executive staff, the PSB Director has already taken over managing the contracts with attorneys representing family members of the deceased. There are currently three active contracts, which were originally negotiated by DPD. PSB notes that it is a simple body of work taking about 15 minutes per month. It does not foresee future staffing issues but, at some point, the work may transition from the PSB Director to another PSB staffer also familiar with the inquest process. Should attorneys need to be added or replaced in the future, PSB would handle the procurement process.

When asked how PSB plans to ensure public dollars will not be spent on legal assistance beyond the inquest proceedings, executive staff state that the contracts are "restricted solely to representation in the inquest. The attorney may not bill nor will the County pay for any other costs. This is easily confirmed through the detailed timesheets the attorneys provide." 

Additionally, council staff inquired about how PSB would manage any potential conflicts of interest for families in accordance with the Rules of Professional Conduct.[footnoteRef:7] Executive staff state that it would be rare for family members to have different interests in an inquest proceeding; however, should there be a conflict, PSB would retain different attorneys to represent the different interests.  [7:  RPC 1.7 Conflict of Interest: Current Clients] 


Currently, Section 8.16 of Executive Order PHL 7-1-5 also names DPD as the department responsible for assigning legal counsel for the family of the decedent.  According to executive staff, the Executive would issue an updated order to reflect the changes in the code should the Council adopt the proposed ordinance. 

Fiscal Impact. Contracts for inquest attorneys are paid for with General Fund monies, currently out of the DPD budget. If the proposed ordinance is adopted, PSB would manage the contracts and approve the payments. PSB is still working to determine a baseline budget for this work. Table 1 shows the actuals for the contracts in 2022 and 2023. In 2022, the first two contracts were signed in April and the third was signed in August. For 2023, the expenses are through June 28, 2023. 

Table 1. Inquest Contract Expenditures[footnoteRef:8] [8:  These numbers do not represent any internal DPD costs associated with attorney time or administration. ] 


	Expense 
	
	2022
Q2-Q4
	
	2023
Q1-Q2

	Flat Fees

\


	
	$57,000
	
	$70,000

	Supplemental Attorney Billings 
	
	$0
	
	$110,606

	Expert Services 
	
	$19,997
	
	$34,545

	Total 
	
	$76,997
	
	$215,151



DPD has not received any additional appropriation for this work, because the cost of representation was not expected to be material compared to DPD's overall budget. PSB confirms that no additional appropriation authority would be requested for this work in the current biennium. PSB and DPD would revisit this issue for the 2025 budget, however, and state "it is possible that a different budget approach could be proposed for 2025 and beyond." 

INVITED

· Dwight Dively, Director, Office of Performance, Strategy and Budget 
· Anita Khandelwal, Director, King County Department of Public Defense 

ATTACHMENTS

1. Proposed Ordinance 2023-0214
2. Executive Order PHL 7-1-5
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