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21A-24-022 Reasonable use exception.

A. Under K.C.C. 21A.24.070B., a reasonable use exception may be provided by the department upon request of a property owner if the application of the provisions of K.C.C. chapter 21A.24 would deny the property owner all reasonable use of his or her property.

B. An application for a reasonable use exception made pursuant to K.C.C. 21A.24.070B. shall include the following information that will be used by the department to evaluate the criteria for the reasonable use exception:

1. A description of the areas of the lot that are sensitive areas, buffers, or within setbacks required by K.C.C. chapter 21A.24;

2. A description of the amount of the lot that is within setbacks required by other standards of the zoning code;

3. An analysis of whether any other reasonable use authorized by K.C.C. chapter 21A.08 with less impact on the sensitive area and buffer is possible. This must also include an analysis of whether there is any practicable on-site alternative to the proposed development with less impact, including other allowed uses, reduction in density, phasing of project implementation, change in timing of activities, revision of lot layout, or related site planning considerations that would allow a reasonable use with less adverse impacts to the sensitive area and buffer;

4. A design of the proposal so that the development proposed as a reasonable use will have the least impact practicable on the sensitive area and buffer;

5. An analysis of the modifications needed to the standards of K.C.C. chapter 21A.24 to accommodate the proposed development;

6. A description of any modifications needed to the required front, side, and rear setbacks, building height, and landscape widths to provide for a reasonable use while providing protection to the sensitive area and buffer;

7. An analysis of mitigation opportunities in the manner prescribed in K.C.C. 21A.06.750 in order to evaluate whether the proposal minimizes the impact on the sensitive area and buffer; and

8. Such other information as the department determines is reasonably necessary to evaluate the issue of reasonable use as it relates to the proposed development.

C. If, in order to allow for reasonable use of property, the requirements of K.C.C. chapter 21A.24 need to be modified, the department may grant a modification to the standards of K.C.C. chapter 21A.24 in accordance with the following guidelines:

1. If a reasonable use of a parcel cannot exist without modification of the required front, side and/or rear setbacks, building height, and/or landscape widths, the department shall modify those standards only to the extent necessary to provide for a reasonable use of the parcel while providing as much protection as is possible under the circumstances to the sensitive area and while maintaining appropriate public health and safety standards, including fire flow and access;

2. If a reasonable use of a parcel cannot exist without a reduction of the buffer or the sensitive area, the department shall permit a reduction in the buffer or the sensitive area only to the extent necessary to provide for a reasonable use of the property. Adequate mitigation and monitoring shall be required for any reduction in the buffer or the sensitive area;

3. Any proposed structures requiring a reduction of sensitive area buffers in order to provide for reasonable use of the property shall be located as far from the sensitive area as practical;

4. Total building coverage and all other impervious surfaces shall be minimized to limit intrusion into the buffer and the sensitive area and limit the amount of  impervious surface within the buffer and sensitive area; 

5. If the proposal is for a single family residence or for primary access to a single family residence:

a. If the subject property is a lot of less than 30,000 gross square feet, no more than 3,000 square feet of the site may be disturbed by structure or other land alteration, including but not limited to grading, utility installation, and landscaping, but not including an area used for an on-site sewage disposal system; and

b. If the subject property is a lot of 30,000 square feet or greater, no more than ten percent of the site may be disturbed by a structure or other land alteration, not including an area used for an on-site sewage disposal system;

6. The proposal uses to the maximum extent possible the best available construction, design and development techniques that result in the least impact on the sensitive area;

7. Unless a building setback variance has been issued, the yard area between the structure and the sensitive area and buffer shall meet minimum building setback requirements. If the proposal for reasonable use allows a structure or associated yard to intrude into the normal buffer area or the sensitive area, the resulting yard shall extend no more than 15 feet from the edge of the structure's footprint toward the sensitive area and the reduced buffer;

8. In order to demarcate the buffer edge and sensitive area, permanent signs identifying the presence of a sensitive area shall be required between the edge of the yard and the sensitive area and buffer; and

9. Any net loss of function of the stream or wetland on the site and adverse impacts to wetland or stream functions upstream or downstream from the site are minimized to the maximum extent practicable.

D. The director may modify the guidelines set forth in subsection C of this section, if the applicant demonstrates to the satisfaction of the director that:

1. There are unique circumstances related to the property, including but not limited to, the need to construct a long, narrow driveway in order to obtain primary access to the development site; and
2. The proposed reasonable use exception is the minimum necessary to provide relief to the applicant.

