[image: Description: KClogo_v_b_m2]
Metropolitan King County Council
Committee of the Whole
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	Clifton Curry

	Proposed No.:
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	Date:
	June 4, 2014



SUBJECT

An ordinance authorizing the King County Executive to enter into a renewal of a cable television franchise with Comcast of Washington IV, Inc. and Comcast Cable Holdings, LLC, for a period ending July 31, 2023.

SUMMARY

In September 2013, the Executive transmitted to the council a proposed ordinance for the adoption of a new cable franchise agreement with Comcast.  The county’s agreement with Comcast expired in 2010.  The proposed agreement was the product of over four years of negotiations between the county and Comcast and the County Council’s Committee of the Whole passed this Ordinance out of committee in November 2013.  In subsequent meetings before the full council, the council deferred action on the agreement, asking that the Executive continue to negotiate with Comcast regarding the status of the county’s I-Net lease in the new franchise agreement.  Today, staff will brief the committee on the status of the negotiations and potential options for moving forward.

BACKGROUND

The Federal Cable Act (47 U.S.C. Sec. 521, et seq.) and regulations and orders issued by the Federal Communications Commission (FCC) authorize local governments to negotiate franchise agreements with cable television providers.  In Washington, cable television companies must negotiate separate franchise agreements with every city, town and county where they want to operate.  King County Code chapter 6.27A governs King County cable franchise requirements. In unincorporated King County two cable television companies have franchises: Comcast and Wave. Comcast has approximately 53,000 subscribers (customers) in unincorporated King County, mostly near the boundaries of incorporated cities and on Vashon Island.  Wave has approximately 1,700 subscribers and serves unincorporated King County near the towns of Carnation, Duvall and Woodinville.  The county approved a cable franchise agreement with WAVE in September 2013 as Ordinance 17670. That agreement is for ten years and will expire in 2023.  Wave and Comcast also offer broadband internet and telephone services.  Local governments have no control over these portions of their businesses.

Cable television companies must negotiate a franchise to operate in unincorporated King County because their fiber optic and coaxial cables are located in county rights-of-way.  In some instances these cables are buried in the right-of-way, and in others they hang above ground on utility poles which are also in the right-of-way.  In return for being allowed to place their fiber and cable in the right-of-way, Comcast and Wave pay King County five percent of their cable television gross revenues from the customers they serve in unincorporated King County.  These franchise fees accrue to the general fund.

I-Net Lease Agreement and PEG Fees In addition to negotiating franchise agreements with the cable television companies, over 17 years ago King County negotiated the construction of a fiber optic network known as the Institutional Network or I-Net.  The cable companies own the fiber but the county has a lease to use the fiber at no cost for as long as Comcast operates a cable system in the franchise area.  The I-Net has become an indispensable part of King County’s Wide Area Network on which the County is dependent for secure reliable data communications at over 63 remote locations.  These agencies use the I-Net for all their network connectivity needs including the Internet and the County’s new Unified Communications Platform, Lync.  In particular the Sheriff’s Office, the Prosecuting Attorney’s Office, the Courts and the Department of Adult and Juvenile Detention all rely in the I-Net for secure data communications with the Washington State Patrol and other state agencies.  Other public agencies (I-Net customers) are also highly dependent on the I-Net for Internet access and basic communications at approximately 300 locations.

In addition to receiving a five percent franchise fee from the cable companies, jurisdictions can negotiate a second type of payment for Public, Education and Government television programming support known as a PEG fee.  There is no set formula for establishing PEG fees.  These fees are negotiated between the local government and the cable television provider.  The basis for the local government’s position is a needs assessment, usually conducted by a specialized consultant.  The consultant evaluates the needs of PEG broadcasters as well as the need for I-Net services in King County’s case.

PEG fees can only be used in support of public, education and government cable television programming.  The Federal Cable Act authorizes these payments.  The PEG fees King County receives helps support the I-Net, King County TV, the Voice of Vashon, and capital equipment for Puget Sound Access and Seattle Community Media. 

Approach to Negotiations  Historically, the County has formed an interbranch team of Council staff, Executive staff and staff from the Prosecuting Attorney’s Office to negotiate cable television franchises.  The team for this negotiation consisted of staff representing the Department of Information Technology (KCIT), KCIT Cable Office, Prosecuting Attorney’s Office and council staff.  The primary reason for an interbranch team is that negotiating a cable television franchise can take a long time, is very complex and it is in the County’s best interest that whatever agreement is negotiated have a reasonable chance of being accepted by the Executive and the Council.  By keeping the Executive and the Council abreast of important elements in the franchise agreement as it progresses, elected leadership has been able to make collaborative decisions and reach final agreements in an efficient manner. 

In September 2013, the Executive transmitted to the council a proposed ordinance for the adoption of a new cable franchise agreement with Comcast.[footnoteRef:1]  The County Council’s Committee of the Whole passed this proposed Ordinance out of committee in November 2013.  In subsequent meetings before the full council, the council deferred action on the agreement. [1:  The county approved a renewed cable franchise with WAVE in September 2013 as Ordinance 17670. The franchise agreement is for ten years and will expire in 2023.  ] 


Proposed Comcast Agreement Comcast has been serving King County residents with cable television services since August 9, 2002, when AT&T Broadband, LLC and Comcast merged.  King County approved these transfers of control by enacting Ordinance 14446.  Comcast currently provides cable television service to approximately 53,000 households in unincorporated King County as well as providing telephone and broadband Internet service to customers.  Comcast also provides the use of fiber optic strands that make up the County’s Institutional Network or I-Net.  Comcast provides the use of this fiber free to King County through a separate lease agreement to serve public, government and educational institutions. 

The current Comcast franchises expired on February 16, 2010.  Since then, Comcast has continued to operate under the expired franchises pending negotiation and approval of a new franchise.  Negotiations for the new franchise took approximately four and one-half years to complete.  The key elements of the new franchise are listed below.

1. Franchise term is 10 years, expiring July 31, 2023.
2. Strong customer service requirements continue in place with financial penalties if they are not met. 
3. Standards for reliable cable television service are in place with penalties for outages of certain durations.
4. Comcast agrees to carry the County’s nine public, education and government channels.
5. King County has the right to transition one PEG standard definition channel to a high-definition channel.
6. Given its subscriber base of approximately 53,000 households, Comcast’s five percent franchise fee is expected to generate about $3.0 million annually for the General Fund.
7. Comcast will provide security for the franchise in the form of a $50,000 letter of credit and $100,000 performance bond.  Construction bonds will be required for work in the rights-of-way.
8. Comcast will provide a $300,000 capital equipment grant in support of the County’s Public, Educational and Government (PEG) programs (see proposed distribution below). 
9. PEG fees are increased from $0.55 to $0.76 per subscriber.
10. King County continues to retain use of Comcast’s fiber strands designated for its Institutional Network (I-Net) free of charge.
11. Comcast will continue to offer discounted television services to low-income seniors, and low-income individuals with disabilities.
12. Comcast will continue to provide free cable services to King County offices and agencies, libraries, fire stations, and public schools.  
13. Strong audit provisions are in place to ensure that the county is receiving the required five percent franchise fee. 
14. The franchise meets the County’s non-discrimination requirements.
15. The two expiring franchises are streamlined into one agreement that is harmonized for consistency with King County Code.
16. Numerous other standard provisions are in the franchise as required by King County code such as such as signal quality and technical performance standards.
Distribution of Proposed PEG Capital Grants  As noted above, Comcast has agreed to provide a $300,000 capital grant for PEG-related purposes and to increase PEG fees for subscribers.  King County conducted a needs assessment with the assistance of a consultant.  In addition, public meetings were held throughout various communities and county staff met with PEG programmers to see what needs they have.  As a result of this process, the negotiating team recommended the distribution of the capital grant as shown in the following table.  

Proposed Distribution of PEG Capital Grants
	PEG Organization
	Amount

	Puget Sound Access
	$50,000

	Voice of Vashon
	$75,000

	Seattle Community Media
	$50,000

	King County Television
	$125,000

	Total
	$300,000




The subject ordinance does not make any allocation of the capital grant; rather, the distribution will come later in the form of an appropriation ordinance. Furthermore, the increase in PEG fees from $0.55 to $0.76 would generate an estimated $126,000 annually in added revenue for King County. 

Letter Agreement for I-Net According to the negotiating team, one of the most difficult sticking points of the negotiations was how to handle the I-Net. Comcast initially offered to assume management of the system on a fee-for-service basis.  King County considered this proposal but ultimately decided to keep managing the I-Net in-house.   Thereafter, the parties spent considerable time discussing whether to negotiate a new I-Net lease as a companion to the new franchise, or to continue operating under the existing, 17-year old lease agreement, and ultimately agreed on the latter option.  The County’s decision was guided, in large part, by the favorable terms in the existing I-Net lease.  

However, because Comcast policy no longer supports entering into new franchise agreements that cross-referenced I-Net agreements like the one held by King County, the company maintains that the proposed franchise agreement must have no references to the I-Net, although previous franchise agreements did.  In an attempt to bridge the gap between Comcast’s new policy and the county’s position, the parties negotiated a side “Letter Agreement” (Attachment 2) that references the expired franchises as still valid for purposes of interpreting the lease .  This is a novel approach – the county knows of no similar arrangement – and one that neither party would probably say was their first choice.  As noted above, the council deferred action on the agreement in October 2013.

Options for Moving Forward Based on its discussion with Comcast, the executive informs us that the company has not substantively changed its previous position related to the I-Net and Letter Agreement, but, as an alternative, would allow for a five-year extension of the current agreements through 2019.  Therefore, the county has the option of the proposed franchise agreement with a Letter Agreement or an extension of the current agreement for a shorter duration that maintains the current I-Net protections.

The following table compares the two options:

	
	Proposed Agreement
	Current Agreement Extension

	Cable Franchise Fees
	5%
($3.0 million)
	5%
($3.0 million)

	PEG Fees
	$0.76
($456,000)
	$0.55
($330,000)

	Capital Equipment Grant
	$300,000
	-

	HD Channel
	Adds HD Channel
	Potential to Create Within Existing Channels 

	I-Net Lease
	Letter of Agreement—Some Risk
	Within Extended Agreement—Limited Risk During Extension Period

	Agreement Expiration
	2023
	2019

	Required Date to Initiate New Negotiations (36 months prior to expiration) 
	2020
	2016

	Required Council Action
	Approve PO 2013-0414
	· Modify KCC to allow for extension 
· Approve New Extension



When asked about the county’s timeframe for addressing these options, the PAO noted that Comcast theoretically could take action at any time, if it concluded that informal negotiations had reached a stalemate and that further functioning as a holdover under the current, expired franchises was no longer acceptable.  The company’s remedy would be file suit to require the county to complete the formal administrative process on the new agreement.  

If the county chooses the extension option, the Federal Cable Act and Cable Ordinance require the county to begin the formal renewal process 36 months before the scheduled end of the franchise.   Depending on when in 2019 the extension expired, the next round of negotiations would begin sometime in 2016.  The county would commence a needs assessment during the six months after the start of the 36 month period along with an assessment of Comcast’s performance under the franchise. 
Once the formal process has commenced, there are three options:  (1)  the county could use the results of the assessment of future needs and past performance to establish and support informal negotiation goals (which is how the proposed new franchise was developed); (2)  alternatively, the county could see the formal process through by requiring Comcast to submit a proposal and determining whether the proposal should be renewed; or (3) the company and the county could always agree to a further extension of the franchise, should a deal not be forthcoming, and if neither wishes to pursue the formal process.
Impact of the Comcast/Time Warner Merger In February 2014, Comcast and Time Warner Cable announced a merger of the two companies.  Comcast began the regulatory review process of the merger by filing a public interest statement at the Federal Communications Commission on April 8, 2014, and is currently in the process of obtaining permission from both the FCC and U.S. Department of Justice to complete the acquisition.  The companies said the merger agreement between Comcast and Time Warner Cable is subject to shareholder approval at both companies and regulatory review and other customary conditions and is expected to close by the end of 2014.  Under the provisions of the franchise agreement, King County is not required to take any action related to the merger.



ATTACHMENTS
1. Proposed Ordinance 2013-0414 and attachment
2. Letter Agreement
3. Uses of PEG Capital Grant 
4. Transmittal Letter 
5. Fiscal Note

INVITED
· Bill Kehoe, Director, KCIT
· Chris Jaramillo, Cable Office Manager, KCIT
· Tom Kuffel, Senior Deputy Prosecuting Attorney, King County Prosecuting 	Attorney’s Office
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