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Metropolitan King County Council
Budget and Fiscal Management Committee
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SUBJECT

An ordinance related to contracting with commercial banking institutions to provide financial services to the county.

SUMMARY

King County Code (K.C.C.) 4.14 requires the county to seek bid proposals from commercial banking institutions to provide financial services to the county. The chapter outlines the competitive bidding procedures and requires that this occur at least once every 7 years except during a state of emergency when the existing banking services agreement can be extended for an additional 2 years. The current agreement with U.S. Bank N.A. began on January 1, 2015 and is set to expire on December 31, 2023, a duration of 9 years due to the COVID-19 pandemic state of emergency. The agreement serves all county agencies and 120 special purpose districts in the county for whom the Finance and Business Operations Division (FBOD) provides treasury services. FBOD is currently preparing to seek bid proposals for a new agreement to begin in 2024.

The proposed ordinance would do the following: (1) Require that the evaluation criteria used to score the bid proposals be approved by council motion and repeal the current evaluation criteria specified in K.C.C. 4.14.045; and (2) Repeal K.C.C. 4.14.060 to no longer require that the bid proposals from commercial banking institutions be received by the first working day in June.

FBOD staff state that evaluating the financial health of a commercial banking institution, which is currently not part of the evaluation criteria in county code, is necessary due to the recent collapse of several banks due to liquidity issues. Moreover, removing the evaluation criteria from county code would provide the flexibility to modify the criteria when necessary for the best interest of the county. FBOD staff also state that a deadline to receive bid proposals is not necessary to complete the competitive bidding process in time for a new agreement starting January 1, 2024.

Legal has reviewed the proposed ordinance and council staff have identified no issues.
BACKGROUND 

Competitive Procurement Process for Financial Services Contracts.  In December 1995, Ordinance 12076 established financial requirements consistent with a reorganization of the executive branch at that time. This included establishing requirements for the FBOD director to conduct a competitive procurement process, at least once every 7 years, for financial services provided to the county by commercial banking institutions. This was codified under K.C.C. 4.14. The selected commercial banking institution would serve all King County agencies and 120 special purpose districts in the county for whom FBOD provides treasury services.

In June 2021, Ordinance 19297 amended K.C.C. 4.14.020 to allow the county to extend its banking services agreement for up to two years during a state of emergency.  Due to the COVID-19 pandemic[footnoteRef:1], FBOD did not have capacity to take on the competitive procurement process for a new banking services agreement to replace the existing agreement with U.S. Bank N.A., which was set to expire on December 31, 2021. After the ordinance was enacted, FBOD extended the agreement with U.S. Bank N.A. through December 31, 2023. [1:  On February 29, 2020, the Governor of Washington state declared a state of emergency in all counties in Washington as a result of the COVID-19 pandemic. Subsequently, on March 1, 2020, the executive signed a proclamation of emergency enabling "extraordinary measures" to respond to the COVID-19 pandemic (Executive Order ACO-8-27-EO).  On March 3, 2020, the council passed Motion 15610 affirming the executive's proclamation of emergency. On February 6, 2023, the executive terminated the proclamation of emergency (Executive Order ACO-8-30-P).] 


Specifications for Competitive Bidding.  K.C.C. 4.14.040.A. requires that the FBOD director develop specifications stating the financial service needs and the responsible banking requirements of the county. K.C.C. 4.14.030 requires that the FBOD director conduct a survey of the financial services needs of the county to inform the development of the specifications. The FBOD director includes county agencies and the 120 special purpose districts in the county, for whom FBOD provides treasury services, as survey participants.

Council Approval and Timing.  K.C.C. 4.14.040.B. requires that the specifications be reviewed and approved by council motion before formally seeking proposals from commercial banking institutions. K.C.C. 4.14.060 requires the FBOD director to transmit the specifications to council before the end of March for approval and requires proposals to be submitted by commercial banking institution bidders by the first working day in June.

It should be noted that council approval is NOT required for the county to enter into agreement with the commercial banking institution for county banking services.

Evaluation/Scoring Criteria.  K.C.C. 4.14.045 sets the evaluation/scoring criteria for evaluating proposals from commercial banking institutions as follows:
· 25% - community reinvestment plan;
· 40% - pricing;  
· 25% - qualifications and responses to the request for proposals; and 
· 10% - small contractor and supplier certification.

Community Reinvestment Act (CRA).  In March 2014, Ordinance 17756 modified K.C.C. 4.14 to add requirements to establish higher standards for socially responsible practices for commercial banking institutions that provide banking services to the county. The ordinance was also a result of a trend of local governments adopting socially responsible banking ordinances in an attempt to expand on the concepts of the Community Reinvestment Act (CRA).

The CRA, enacted by Congress in 1977, was intended to encourage financial institutions such as banks and credit unions to better meet the financial needs of the communities in which they operate. The CRA is part of a series of legislation, including the Fair Housing Act and the Equal Opportunity Credit Act, which was created in response to concerns about “redlining” and other lending practices which discriminated against individuals and communities on the basis of race, sex, income level, or other personal characteristics. The CRA was legislation that reflected the idea that financial institutions owe certain obligations to the communities in which they operate, not just a responsibility to investors and clients.

Under the CRA, the lending practices of depository institutions such as banks and credit unions are subject to periodic review by a variety of federal regulatory agencies to assess performance in helping to meet the credit needs of its community.

The CRA rating is determined by the applicable federal regulator which rates the bank’s involvement in the community. In the case of banks operating in multiple states, the supervisory agencies are required to separately evaluate an institution's CRA performance in each state and metropolitan statistical area (MSA) in which it has a branch in addition to providing an overall rating for the bank's performance. The CRA rating process typically occurs every three to five years for most banks. The three main test areas for the rating are: (1) lending practices, (2) investments, and (3) other services including consumer education programs and the maintenance of bank branches, and other financial services needed by the community.

The CRA evaluation process takes into account information about the institution (such as a bank’s assets and lending capacity), its community (including demographic and economic data), and the performance of peer institutions in the same area. A bank can receive an overall performance rating of “outstanding”, “satisfactory”, “needs to improve”, or “substantial noncompliance”.

As a result of Ordinance 17756, K.C.C. 4.14.040 requires the following:

A. Require that the bank has a current Community Reinvestment Act (CRA) rating of "outstanding" from the U.S. Office of the Comptroller of the Currency, the U.S. Federal Reserve Bank, or another applicable federal regulatory agency. The outstanding rating shall apply to a rating assessment area that includes the geographical boundaries of King County.

B. Each bank submitting a proposal is required to submit a community reinvestment plan describing past performance and proposed initiatives within King County related to lending, investing, and providing community banking services to traditionally underserved and disadvantaged communities. The community investment plan shall be part of the evaluation process for awarding a contract.

C. A community reinvestment plan should summarize, as well as supplement, information that each bank is required to submit to a designated federal agency as part of its most-recent CRA rating process for an assessment area that includes King County. All data and reporting within the plan shall focus on actions the bank is taking, or planning to take, to improve access to bank services and to increase opportunities for building assets and providing credit in low-income and racially diverse areas throughout King County.

D. A community reinvestment plan should highlight performance over the previous three years and include goals for the duration of the contract period that fall into three categories: lending, investing, and services. The plan shall also describe the approach used by the bank to determine the geographic and socioeconomic distribution of its lending, investing, and services. Following are other specific components of the community reinvestment plan required by the county:

a. Lending.  The plan shall provide information about:
i. mortgage-lending efforts and products, including innovative loan products with more flexible terms, and how these efforts and products are meeting the credit needs of low and moderate income individuals and geographies,
ii. community development lending, by the bank, that helps develop affordable housing and helps nonprofit organizations and private facilities expand job creation and support services for working families, with the goal of increasing economic stability, 
iii. small business lending, by the bank, to establish businesses and create jobs, particularly those in low-income and minority census tracts that foster and support minority and women owned businesses, and
iv. lending, by the bank, to finance improvements to public infrastructure within the county,

b. Investing.  The plan shall provide information about:
i. tax credit investments, grants, corporate giving activities and nonprofit sponsorships, by the bank, that provide and promote affordable housing, encourage self-sufficiency, and foster economic development, and
ii. grants and corporate giving activities, by the bank, that provide or promote improvements to public infrastructure within the county.

c. Services.  The plan shall provide information about:
i. programs and community partnerships of the bank that provide small-business development, workforce development, capacity building and asset development,
ii. community services involving bank employees, including participation in consumer training or seminars, home-buyer seminars, tax-preparation services, and financial education for students and serving on nonprofit boards and committees,
iii. branch networks, including a record of opening and closing of branch offices and information about whether these changes have had a positive or negative effect, particularly in low- and moderate-income geographies, and
iv. services and efforts of the bank that address the credit needs of low- and moderate-income individuals and geographies, including, but not limited to, affordable check cashing, alternatives to payday loans and prepaid debit cards and other outreach and education opportunities aimed at assisting distressed home mortgages.

E. The bank awarded the contract shall provide a plan for reaching individuals with limited English proficiency and provide lending, investing and community banking services to individuals with limited English proficiency.

Current Banking Services Agreement with U.S. Bank.  The current county banking services agreement with U.S. Bank N.A. began on January 1, 2015 and is set to expire on December 31, 2023 for a duration of 9 years. As discussed above, the agreement was extended for 2 additional years due to the COVID-19 pandemic.

Annual FBOD Certification Confirming Compliance.  K.C.C. Section 4.14.048 requires the FBOD director to annually certify with the council that the commercial banking institution providing financial services to the county have done the following:
1. Made good-faith efforts to comply with all goals and commitments contained within the community reinvestment plan;
2. Maintained its “outstanding” Community Reinvestment Act rating from the U.S. Office of the Comptroller of the Currency, the U.S. Federal Reserve Bank, or other applicable federal regulatory agency; and	
3. Complied with all provisions of the banking services agreement.

The latest certification from the FBOD director confirming U.S. Bank’s compliance was received by council on May 11, 2023 (Attachment 2 to the staff report). The certification also noted that on October 22, 2022, U.S. Bank presented its annual report to the Executive Finance Committee to describe its efforts in pursuing the annual goals regarding lending, investing, and providing community banking services to traditionally underserved and disadvantaged communities. The annual report is included as Attachment 3 to this staff report.

U.S. Bank received its most recent Community Reinvestment Act rating of “outstanding” from the Office of the Comptroller of the Currency (OCC) on January 18, 2022.[footnoteRef:2] [2:  URL: https://occ.gov/static/cra/craeval/Feb23/24.pdf. ] 


Credit Unions.  Effective July 1, 2011, the legislature allowed state-chartered credit unions to take public deposits. In 2012, the legislature also allowed qualifying federally chartered credit unions, by the National Credit Union Administration (NCUA), to accept public deposits and increased the deposit limits for all Washington State’s Public Deposit Protection Commission (PDPC)[footnoteRef:3] protected credit unions from $100,000 to $250,000 to match maximum deposit insurance limits provided by the NCUA.[footnoteRef:4] In 2018, the legislature permitted credit unions to accept public deposits in excess of insured limits from depositors as allowed for commercial banking institutions. However, the permission was limited to depositors that were counties with a population of three hundred thousand persons or less.[footnoteRef:5] In 2021, the legislature removed the population restriction and allowed credit unions to accept uninsured public deposits from any county, including King County.[footnoteRef:6] [3:  The Public Deposit Protection Commission is administered through the office of the Washington State Treasurer and is comprised of the State Treasurer, Governor, and Lieutenant Governor. PDPC ensures public funds deposited in approved financial institutions are protected if a financial institution becomes insolvent.]  [4:  Of note, the maximum deposit insurance limits for federally chartered commercial banking institution provided by the Federal Deposit Insurance Corporation (FDIC) is also $250,000.]  [5:  Chapter 237 Laws of 2018 (SHB 1209).]  [6:  Chapter 91, Laws of 2021 (SB 5106).] 


[bookmark: _Hlk137047364]The specifications that would be used to request bids for a new banking services agreement for the county, included in Proposed Motion 2023-0137, requires that all bidders have a capital structure sufficient to support the bank activity of King County which can include deposits of up to $1 billion and electronic transfer activity of several hundred million dollars. FBOD staff state that this would limit bidders to those financial institutions with a Washington proportional net worth[footnoteRef:7] of $1 billion or more. According to the PDPC Public Deposits Balances/Limitation April 2023 Report, there are no credit unions in Washington State that would meet that requirement.[footnoteRef:8] Of note, the Spokane Teachers Credit Union had the highest net worth of all the credit unions at $525 million. [7:  Adjusted by the PDPC rule to reflect the depositaries' proportional Net Worth position in Washington State per RCW 39.58.010 and WAC 389-12-020(8). Total deposits by a single public treasurer may not exceed this amount.]  [8:  PDPC Public Deposits Balances/Limitation April 2023 Report.] 


Eligible Banks.  The following table provides a list of banks with a Washington proportional net worth of $1 billion or more to be eligible to submit bids to provide financial services for the county. The table also identifies the banks that submitted bid proposals to the county during the last competitive procurement process in 2014. 

	Name
	
	Washington Proportional Net Worth (as of April 2023)
	
	Submitted Bid Proposals in 2014

	Bank of America N.A.
	
	$5.3 billion
	
	

	JPMorgan Chase Bank, N.A.
	
	$5.1 billion
	
	

	KeyBank N.A.
	
	$2.0 billion
	
	

	U.S. Bank N.A.
	
	$2.2 billion
	
	Y

	Umpqua Bank
	
	$2.0 billion
	
	

	Washington Federal Bank
	
	$1.0 billion
	
	

	Wells Fargo Bank N.A.
	
	$2.4 billion
	
	Y



County’s Banking Services Agreement History.  The following provides a list of the commercial banking institutions that provided financial services to the county over the last 40 years:
· U.S. Bank N.A. – 2010 to 2023 (14 years) 
· Key Bank – 1995 to 2009 (15 years)
· Bank of America (acquired Seafirst Bank in 1983) – 1983 to 1994 (12 years)
· Seafirst Bank – start year uncertain to 1983

Specifications for New Banking Services Agreement (PM 2023-0137).  On March 22, 2023, the executive transmitted Proposed Motion 2023-0137, which would approve the specifications to be used to seek bid proposals from commercial banking institutions for a new banking services agreement for the next 7 years (2024 through 2030). Again, K.C.C. 4.14.040.B. requires council to review and approve the specification by motion before formally seeking proposals from commercial banking institutions.

ANALYSIS

Proposed Ordinance Summary.  The proposed ordinance would do the following:  
1. Require that the evaluation/scoring criteria that would be used to score the bid proposals be approved by council motion and repeal the current evaluation criteria specified in K.C.C. Section 4.14.045;
2. Repeal K.C.C. Section 4.14.060 to no longer require that the bid proposals from commercial banking institutions be received by the first working day in June; and
3. Make technical changes to the rest of the chapter to establish language consistency and make any corrections to errors from prior ordinances.

[bookmark: _Hlk137072569]Rationale.  FBOD staff state that with the recent collapse of Silicon Valley Bank, Signature Bank, and First Republic Bank due to liquidity issues, it is necessary to include the financial health of a commercial banking institution as part of the evaluation/scoring criteria, which is currently not part of the evaluation/scoring criteria in K.C.C. Section 4.14.045. Moreover, FBOD staff state that removing the evaluation/scoring criteria from county code would provide the flexibility to modify the evaluation/scoring criteria when necessary for the best interest of the county. Lastly, FBOD staff state that allowing the council to approve the evaluation/scoring criteria along with the specifications to seek proposals from commercial banking institutions would maintain council accountability in the competitive procurement process.

FBOD staff that the competitive procurement process for a new banking services agreement would occur throughout this year and it is not necessary to set a deadline of the first working day in June to receive bid proposals to ensure a new banking services agreement would be in place by January 1, 2024. Of note, if the council does not take action on the proposed ordinance, this deadline would still apply, and the county would be out of compliance with county code given that the first working day in June has already passed.

Protections for County Deposits.  For Washington State, as per RCW 39.58, county treasurers can only deposit money in financial institutions that are designated by the PDPC to accept public deposits. In addition, financial institutions cannot accept public deposits beyond the net worth of that institution.[footnoteRef:9] As per federal law, the initial $250,000 deposit is protected by the Federal Deposit Insurance Corporation (FDIC) or the NCUA and the remaining balance has to be collateralized by the financial institution for a minimum of 50 percent of public deposits. However, FBOD staff state that many banks volunteer to provide 100 percent collateralization including the county’s current bank, U.S. Bank N.A. RCW 39.58.050 specifies the eligible securities for collateralization of public funds which may include U.S. Treasuries, municipal debt, and other securities.[footnoteRef:10] [9:  RCW Section 39.58.130.]  [10:  RCW Section 39.58.050.] 


FBOD staff have provided the following March 13, 2023 statement from U.S. Bank’s current corporate banking relationship manager, Vinita Kak, on the recent events on the collapse of several banks:
· U.S. Bank funding base is balanced and includes a diversified deposit base that is not concentrated in any region or industry;
· U.S. Bank has very strong capital and liquidity positions. On December 31, 2022 our Common Equity Tier 1 capital ratio was 8.4 percent, well above the regulatory minimum requirement of 4.5 percent; and liquidity coverage ratio was 122% compared with the regulatory minimum requirement of 100 percent; and
· U.S. Bank’s debt ratings are industry leading.

Changes to the Evaluation/Scoring Criteria (Amendment to PM 2023-0137).  After the transmittal of Proposed Motion 2023-0137, FBOD staff determined that the current evaluation/scoring criteria codified in K.C.C. 4.14.045 would need to be modified to consider the financial health of commercial banking institution based on the recent collapse of Silicon Valley Bank, Signature Bank, and First Republic Bank. As a result, the proposed ordinance was developed after Proposed Motion 2023-0137 was transmitted.

If the proposed ordinance is adopted as proposed, then Proposed Motion 2023-0137 would need to be amended to comport with the changes included in the proposed ordinance. This would include adding FBOD’s revised evaluation/scoring criteria along with the bid specifications for council review and approval. The revised evaluation/scoring criteria would need to be included in the striking amendment for Proposed Motion 2023-0137. 

The following table provides a comparison of the current evaluation/scoring criteria currently in K.C.C. 4.14.045 and the revised evaluation/scoring criteria that would be used to evaluate bid proposals for the next banking services agreement.

	Current Evaluation/Scoring Criteria (K.C.C. 4.14.045)
	
	Proposed Evaluation/Scoring Criteria (Striking Amendment for Proposed Motion 2023-0137)

	· Community reinvestment plan (25%)
· Pricing (40%)
· Qualifications and responses to the request for proposals (25%) 
· Small contractor and supplier certification (10%)

	
	· Community reinvestment plan (25%)
· Pricing (25%)
· Operational Capability (25%)
· Financial Market Stability (15%)
· Organization and Resources (10%)




Legal Review.  Legal has reviewed the proposed ordinance.


INVITED

· Ken Guy, Director, Department of Executive Services – Finance and Business Operations Division (FBOD)
· Nora Bennett, Chief Treasury Officer, FBOD


ATTACHMENTS

1. Proposed Ordinance 2023-0207
2. K.C.C. 4.14.048 Annual Certification, dated May 11, 2023
3. U.S. Bank Community Reinvestment Act (CRA) Performance – 2021 Annual Report, dated October 22, 2022
4. Revised Specifications and Evaluation Criteria (Attachment A. to Striking Amendment S1 to Proposed Motion 2023-0137.1)
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